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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F902973

BRIAN MOORE,
EMPLOYEE                         CLAIMANT

COOPER TIRE & RUBBER COMPANY,
SELF-INSURED EMPLOYER                   RESPONDENT NO. 1 

CENTRAL ADJUSTMENT COMPANY, INC.,
INSURANCE CARRIER/TPA                   RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND                   RESPONDENT NO. 2
     

OPINION FILED JULY 15, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PAUL MILLER,
Attorney at Law, Texarkana, Texas.

Respondents No. 1 represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE CHRISTY
L. KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed February 3, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:



MOORE - F902973 2

1. The claimant sustained a compensable
cervical injury on February 26, 2009.

2. The claimant received an 11% permanent
physical impairment rating to the body as
a whole.

3. The 11% rating has been paid.

4. The claimant reached maximum medical
improvement and the end of his healing
period on January 18, 2010.

5. The claimant is entitled to receive
benefits at the maximum compensation
rates for 2009: $550.00 per week for
total disability and $413.00 per week for
permanent partial disability.

6. Respondent No. 1 controverts any
permanent partial disability in excess of
the 11% permanent physical impairment
previously accepted and paid.

7. If additional benefits are awarded, the
appropriate offset to Respondent No. 1
under Arkansas Code Annotated section 11-
9-411 is $15,771.05.

8. The claimant has sustained a 32%
permanent partial disability for wage
loss in excess of the 11% permanent
anatomical impairment previously accepted
and paid by Respondent No. 1.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the February 3,

2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

           I must respectfully dissent from the

majority's opinion affirming and adopting the

administrative law judge’s finding that the claimant

proved by a preponderance of the evidence that he is

entitled to thirty-two (32) percent wage-loss above his

permanent physical impairment rating of eleven (11)

percent. 

           While I note that the administrative law

judge did a thorough job of presenting cases where wage-

loss has been awarded to injured employees in claims

with similar circumstances,1 it appears that he used a

formula whereby he multiplied the claimant’s combined,

1 The administrative law judge cited fifteen (15)
cases, in all.
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post-injury income by twelve (12), subtracted that total

from the claimant’s pre-injury salary, then divided the

claimant’s pre-injury income by that remaining amount to

arrive at thirty-two percent (32%) wage-loss in this

claim.2   

           It is well-settled that there is no fixed

mathematical formula for determining partial wage-loss. 

Nichols v. Micro Plastics. Inc., 2015 Ark. App. 134, ___

S.W.3d ___ (2015).  Rather, in considering claims for

permanent partial disability in excess of the percentage

of permanent physical impairment, the Commission may

take into account such factors as the employee’s age,

education, work experience, and other matters reasonably

expected to affect his future earning capacity. Id.;

citing Ark. Code Ann. §11-9-522(b)(1)(Repl. 2012). 

Morever, it is well known that the wage-loss factor is

the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood. Id.;

citing, Thompson v. Mountain Home Good Samaritan Vill.,

2014 Ark. App. 493, 442 S.W.3d 873 (2014).

           Of the cases cited by the administrative law

judge, I find that the case of Ricky Stewart v.

Gaither’s Appliance, Full Workers’ Compensation

2 $4,052 x 12 = $48,624; $71,000 - $48,624 = $22,
376; $71,000/$22,326 = 3.180, or 32%.
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Commission Opinion filed April 24, 2007 (Clam No.

F403161) is most applicable to this claim.  In Stewart,

the Full Commission awarded the claimant fifteen (15)

percent wage-loss above his twelve (12) percent

anatomical impairment rating following a three-level

cervical fusion.  Mr. Stewart was 52 years old at the

time of his compensable injury, and, according to a

functional capacity evaluation, he could return to work

in the medium category of work.  Yet, Stewart had failed

to pursue any type of remunerative employment since his

compensable injury.  The Commission found the claimant’s

lack of motivation to return to work impeded its

assessment of Stewart’s loss of earning capacity.  

           The record in this claim demonstrates that

the claimant, who was fifty-five (55) years old at the

time of the November 20, 2014, hearing before the

commission, is bright; well-spoken; intelligent (he

finished third academically in his high-school

graduating class); proficient in the use of computers;

has maintained active hobbies such as hunting and

fishing despite his injury; drives; owns and operates an

ATV; and, has considered re-entering the workforce as a

substitute teacher, but has failed to follow-through

with this plan.  And, although the claimant has spent

the entirety of his vocational history employed by the
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respondent-employer, he has demonstrated that he is

capable of learning other skills.  In finding that the

claimant was not permanently and totally disabled, the

administrative law judge noted that the claimant is

fully ambulatory, and that “he has sufficient use of all

of his extremities to allow him to engage in such

activities as operating a motor vehicle, a tractor, a

four-wheeler, and a boat, and to occasionally weld,

fish, hunt, mow the lawn, and weed-eat.”  Yet, the

claimant has admittedly failed to attempt re-entry into

the work-force, based partly on the fact that this would

reduce the amount of monthly Social Security Disability

benefits that he currently receives.  Moreover, and more

importantly, the claimant has not been restricted from

working by any of his medical providers, nor is there

evidence in the claimant’s medical records showing that

he would be precluded from working due to his

prescription medications.  Furthermore, a functional

capacity evaluation conducted in connection to this

claim showed that the claimant can work in the light

category of work as defined by the United States

Department of Labor guidelines, lifting up to forty (40)

pounds from the floor to knuckle height and lifting up

to twenty-five (25) pounds from knuckle height to

shoulder height on an occasional basis.  I note that the
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claimants’ cervical injury has had the greatest affect

on the use of his left arm and hand, and that the

claimant is right-handed.

           The claimant testified that his combined

income from retirement benefits and Social Security

Disability benefits is $4,052 per month.  In addition,

the record shows that the claimant has not worked

anywhere, nor has he sought any work since he was first

taken off of work by his treating physician, Dr.

Stephens, on or about March 21, 2009.  I note that this

was prior to his cervical surgery, which was performed

by Dr. Calhoun on May 11, 2009.  Moreover, the record

shows that the claimant first began considering

substitute teaching as a possible remunerative work

option in September of 2013, but had admittedly failed

to follow-through with this possibility at the time of

the hearing before the commission, over a year later.  I

find that the claimant’s lack of motivation to return to

work acts as an impediment to our full assessment of

wage-loss in this claim.  

           Considering such factors as the claimant’s

age, education, work experience, transferrable skills,

physical limitations, post-injury income, hobbies, and

activities, combined with the claimant’s lack of

motivation to return to work, I find that the claimant
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has sustained no more than fifteen (15) percent wage-

loss above his anatomical impairment rating of eleven

(11) percent as a result of his compensable injury.   

Accordingly, I respectfully dissent from the majority's

opinion. 

_______________________________
KAREN H. McKINNEY, Commissioner


