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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed October 7, 2014.  The administrative law judge

found that the claimant proved he sustained a compensable

back injury.  After reviewing the entire record de novo, the

Full Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that the claimant did

not prove by a preponderance of the evidence that he

sustained a compensable injury.    
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I.  HISTORY

The claimant, now age 52, testified that he had never

experienced back problems before his employment with the

respondents.  According to the record, however, the claimant

was tested as part of a “Physical Capacity Profile” while

working for another employer on March 28, 2011.  It was

determined at that time, “Measured flexion angle of the back

indicates an estimated minimum 4% impairment utilizing the

AMA Guides to the Evaluation of Permanent Impairment; 4th

edition.”  

The claimant became employed with the respondents,

Interstate Highway Construction, on April 9, 2012.  The

record contains a series of Time Cards from the respondent-

employer, signed by the claimant, beginning with the date

June 28, 2012.  The claimant checked a box on the Time Card

indicating “No” to the question, “Did you get injured on the

job today?”  The claimant also checked “No” on Time Cards

dated July 2, 2012, July 3, 2012, July 5, 2012, July 6,

2012, July 9, 2012, July 12, 2012, July 16, 2012, July 17,

2012, July 18, 2012, July 19, 2012, July 20, 2012, July 21,

2012, July 23, 2012, July 24, 2012, July 25, 2012, July 26,

2012, and July 28, 2012.
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The respondents’ attorney questioned the claimant at a

deposition included of record:

Q.  Let’s talk about what happened while working   
          for Interstate.  Tell me how you were injured.

A.  I was running a yard-and-a-half piece of       
          equipment over a 180-degree horizontal concrete    
          abutment.  I was loading out dump trucks all day.  
          So it was a combination.  In the process of the    
          day, I loaded between 38 and 40 dump trucks

with that one piece of equipment.  With a yard-    
          and-a-half bucket to fill up an 18-yard dump       
          truck, you’ve got to make about eight passes and   
          go over that abutment each time.  So it was about  
          14 to 16 times going over that abutment and        
          getting your back slammed into the seat.  Then     
          when I woke up the following morning, that’s when  
          I felt the difference and knew something was       
          wrong.

Q.  How long a period of time was this jarring and 
          stuff going on, over several days?

A.  Yes, but this piece of equipment - normally    
          you’re running a three-yard loader to do the job.  
          When we went to the smaller machine, it was too    
          small to do the job.  That’s why the repetition of 
          the slamming and pounding was so severe, because   
          it was a smaller machine and it wasn’t built for   
          running over that type of abutment.  

Q.  And you say you really didn’t have any         
          symptoms that you were hurt until Sunday morning?

A.  Yes.  When I woke up the following morning is  
          when I realized that it wasn’t

the same....

Q.  Did you report that incident to anyone?

A.  I reported the incident to everybody in the    
          company.



MILLER - G210092 4

Q.  Did they file any paperwork or forms or        
          anything that you know of?

A.  I first informed the Project Manager and       
          Superintendent, Gary Ferguson.  Then I went to     
          Steve Jacobs, the Safety Director and the          
          Engineer.  Then I went to Richard, the Equipment   
          Safety Manager, and I also told my foreman on that

Tuesday.  I let everybody know....

Q.  Now, the records I have show that you say this 
          happened on August the 15th of 2012.

A.  That’s when I started making complaints to     
          others, trying to contact people so I could get    
          some help....

According to his exhibits, the claimant sought

treatment with an “acupuncture specialist” on July 28, 2012. 

The claimant wrote at that time that his occupation was

Heavy Equipment Operator, that the reason for the visit was

“Lower Back,” which condition had existed for “3 weeks.”  

The claimant subsequently checked “No,” he was not

injured, on Time Cards dated July 30, 2012, July 31, 2012,

August 1, 2012, August 2, 2012, August 3, 2012, August 4,

2012, August 6, 2012, August 7, 2012, August 8, 2012, August

9, 2012, August 11, 2012, August 14, 2012, August 15, 2012,

August 16, 2012, August 17, 2012, August 20, 2012, August

21, 2012, August 22, 2012, August 23, 2012, August 24, 2012,

August 25, 2012, August 27, 2012, August 28, 2012, August

29, 2012, August 30, 2012, and August 31, 2012.
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The claimant sought treatment at Redfield Medical

Clinic on October 17, 2012:

Pt states he has had lower back pain since Aug due 
          to work injury....49 y/o WM here for back pain.    
          Has been to acupuncture but it did not help....Was 
          bouncing in a loader at work, felt back shift      
          twice and when he woke up the next morning, felt
          the pain.  Goes through back, worse when going     
          from sitting to standing.  Points to SI joint      
          region and down right leg....

Dr. Juanita Fleming assessed “1.  Unspecified backache”

and “2.  Lumbago.”  

An x-ray of the claimant’s lumbar spine was taken on

October 29, 2012, with the impression, “Diffuse mild

degenerative disk disease.”  An MR of the claimant’s lumbar

spine was taken on November 23, 2012, with the impression,

“1.  Moderate right lateral disc extrusion at L5-S1

compressing the right S1 nerve root.  2.  Small broad-based

central disc extrusion at L4-5.”     

The claimant signed a Form AR-C, Claim For

Compensation, on December 4, 2012.  The Accident Information

section of the Form AR-C indicated that the date of accident

was August 25, 2012.  The claimant described the cause of

injury: “Herneated (sic) and crushed disk against the

sciatic nearve (sic).  Pain above right upper buttox (sic)

and runs into the right lower leg.  Accident reported on
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August 3, 2012, to Gary Fergerson (sic), Steve Jacobs,

Richard - Equipment Foreman & Safety director.”

The respondents’ attorney questioned the claimant at

deposition:

Q.  Did you have an accident or incident on August 
          25th of 2012?

A.  That is a fictitious date.  I cannot recollect 
          that date as being the exact day of the injury.  

Q.  Do you think it may have been as early as July 
          of 2012?

A.  Well, it was within a month-and-a-half of that 
          date.  That’s as close as I can come, and within   
          two or three days, everybody was notified of the   
          issue....
      

The claimant testified that the respondent-employer

told him to leave on December 12, 2012.  On December 18,

2012, a claims representative prepared a Workers’

Compensation - First Report Of Injury.  The First Report Of

Injury indicated that the date of injury was August 25,

2012, and that the employer was notified on December 7,

2012.  The Type Of Injury was described as “Crushing”:  “Iw

stated he crushed a disc in his back by riding in the

loader.”  The claims representative signed a Form AR-2,

Employer’s Intent To Accept Or Controvert Claim, on December

18, 2012.  The claims representative reported on the Form
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AR-2, “First notice of claim was receipt of AR-C.  We are

currently completing claim investigation to gather

additional facts to address compensability.”

A pre-hearing order was filed on May 28, 2014.  The

claimant contended that “he was employed as a front-end

loader driver which jostled and bounced him for eight hours

a day.  The claimant complains of chronic back pain as a

result of his work and has tried alternative therapy.  On

July 4, 2012, the claimant informed his employer that this

is a work injury; however, his employer refused to provide

any workers’ compensation paperwork.  The claimant continued

to work up until October 17, 2012, when the pain became

unbearable.  The respondents denied the claim and the

claimant was forced to treat on his own.  The claimant

underwent an MRI which showed a lateral disc extrusion at

L5-S1 and a broad-based central extrusion at L4-5.  The

claimant contends that he sustained a low back injury in the

course and scope of employment and that he is entitled to

medical benefits and temporary total disability benefits to

a date yet to be determined.”  

The parties stipulated that “the respondents have

controverted this claim in its entirety.”  The respondents
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contended that “the claimant did not sustain a compensable

injury to his back.  The major cause of the condition was

not an incident at work.  The claimant testified that he

first became aware of his condition while at home.  This is

not a work-related problem.  The claimant testified that he

either re-injured himself or aggravated his condition while

driving a dump truck for a different employer in Florida.”  

The parties agreed to litigate the following issues:

1.  Compensability of the claimant’s alleged 2012  
          back injury.

2.  If found compensable, the claimant’s           
          entitlement to medical benefits and

temporary total disability benefits.
3.  Notice.
4.  All other issues are reserved.

A hearing was held on July 9, 2014.  Bridget Stalker,

the claimant’s girlfriend, testified that the claimant

“couldn’t get out of bed” on the morning following the

alleged workplace injury in July 2012.  Ms. Stalker

testified that the claimant’s back “was caved in, was sunk

on (sic).”  The respondents’ attorney cross-examined Ms.

Stalker:  

Q.  So on Saturday when he got up and went to      
          work, he was fine?

A.  He was fine, yes, sir.
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Q.  Okay.  And did he tell you exactly what he had 
          done to hurt himself?

A.  Yes.

Q.  And what was that?

A.  He was on a dinky little heavy equipment - I’m 
          not construction, so - backhoe, might have been.   
          A loader....He was going back and forth all day    
          long, you know, up, dump the dirt in the truck,    
          back it up, down the embankment, and -

Q.  Okay.  And what did that do?

A.  And that about 300 times....

Q.  It wasn’t like he just went over there an      
          picked up a concrete block and “hurt my back”?

A.  No.

Q.  Wasn’t that kind of a thing?

A.  No.  It was like over a eight-hour period of   
          day.    
    

An administrative law judge filed an opinion on October

7, 2014.  The administrative law judge found, among other

things, that the claimant sustained a compensable back

injury.  The respondents appeal to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2012), provides:

(A) “Compensable injury” means:  
(i) An accidental injury causing internal or       

          external physical harm to the body ...
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arising out of and in the course of employment and 
          which requires medical services or results in      
          disability or death.  An injury is “accidental”    
          only if it is caused by a specific incident and is 
          identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2012).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2012).

Ark. Code Ann. §11-9-102(4)(Repl. 2012) further

provides:

(E) BURDEN OF PROOF.  The burden of proof of a     
          compensable injury shall be on the employee and    
          shall be as follows:

(i) For injuries falling within the definition of  
          compensable injury under subdivision (4)(A)(i) of  
          this section, the burden of proof shall be a       
          preponderance of the evidence[.]    

Preponderance of the evidence means the evidence having

greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003). 

An administrative law judge found in the present

matter, “4.  The claimant has proven by a preponderance of

the evidence that he suffered a compensable low back injury

in July of 2012.”  The Full Commission does not affirm this
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finding.  The Full Commission first finds that the claimant

was not a credible witness.  The determination of the

credibility and weight to be given a witness’s testimony is

within the sole province of the Commission.  Murphy v.

Forsgren, Inc., 99 Ark. App. 223, 258 S.W.3d 794 (2007). 

The Commission is not required to believe the testimony of

the claimant or any other witness but may accept and

translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Farmers Co-op v.

Biles, 77 Ark. App. 1, 69 S.W.3d 889 (2002).  An

administrative law judge’s findings with regard to

credibility are not binding on the Full Commission.  Roberts

v. Leo Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402

(1983).  The Full Commission has the duty to decide the case

de novo and we are not bound by the administrative law

judge’s characterization of evidence.  Tyson Foods, Inc. v.

Watkins, 37 Ark. App. 230, 792 S.W.2d 348 (1990).

The claimant in the present matter testified that he

had never suffered from prior back problems.  The record

shows, however, that the claimant was assessed with a 4%

permanent impairment to his back no later than March 2011. 

The claimant became employed with the respondents in April
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2012.  The claimant contends that he suffered chronic back

pain as a result of being “jostled and bounced for eight

hours a day” while operating a front-end loader for the

respondents.  Yet, the claimant has never been able to

identify a specific date that he injured his lower back at

work for the respondents.  The claimant has claimed various

and conflicting dates in July 2012 and August 2012 but has

not consistently asserted a time and place when his

accidental injury allegedly occurred.  The Full Commission

recognizes that the applicable statute does not require, as

a prerequisite to compensability, that the claimant identify

the precise time and numerical date upon which the

accidental injury occurred.  See Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).  Instead, the

statute only requires that the claimant prove that the

occurrence of the injury is capable of being identified. 

Id.  In the present matter, the Full Commission finds that

the claimant was not capable of identifying the occurrence

of a specific incident identifiable by time and place of

occurrence.  The claimant testified that his back was

repeatedly “slammed into a seat” over the course of a

workday, but he did not identify a specific incident. 
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Bridget Stalker, the claimant’s sole witness, was also

incapable of identifying a specific incident.  Ms. Stalker

asserted that the claimant injured his back as a result of

“going back and forth all day long ... over an eight-hour

period of day.”  

Moreover, the claimant asserted on at least 44 Time

Cards that he was not injured while working for the

respondents.  The evidence does not corroborate the

claimant’s testimony that he was threatened or pressured

into not reporting a work-related injury.  Nor is there any

evidence of record corroborating the claimant’s testimony

that he reported a work-related injury to the respondents in

July 2012 or August 2012.  

The Full Commission finds that the instant claimant did

not prove by a preponderance of the evidence that he

sustained a compensable injury.  The claimant did not prove

that he sustained an accidental injury causing internal or

external physical harm to the body.  The claimant did not

prove that he sustained an injury arising out of and in the

course of employment which required medical services or

resulted in disability.  The claimant did not prove that he

sustained an injury which was caused by a specific incident
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or was identifiable by time and place of occurrence.  In

addition, the claimant did not establish a compensable

injury by medical evidence supported by objective findings. 

There is no evidence of record demonstrating that the

degenerative disc disease shown in October 2012 or lumbar

disc extrusions shown in November 2012 were causally related

to an accidental injury in July 2012 or August 2012.

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that he sustained a

compensable injury.  The administrative law judge’s opinion

is reversed, and this claim is denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record, I

must dissent from the majority opinion.  I agree with the

well-reasoned opinion of the Administrative Law Judge, that
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the claimant sustained a compensable injury on July 21,

2012, and that he did not suffer an intervening injury with

a different employer.

          The claimant had an extensive work history in

heavy construction since he was sixteen years old.  He was

in two car accidents, at ages fifteen and twenty-eight, in

which he required stitches for his head.  He had never had a

back injury prior to July 2012.  While he had some back pain

and stiffness as a result of this intense physical work, he

had never had problems to the magnitude of his July 2012

injury.  He never needed medication other than aspirin to be

able to work.  He had never needed to draw disability

payments for a work injury prior to that date.  He had never

had surgery.  The medical records do not reflect any history

of treatment.  This was corroborated by his partner, Bridget

Stalker.

          On March 28, 2011, the claimant underwent a

physical capacity evaluation which showed that he could

perform heavy to very heavy work.

          The claimant worked on Saturday, July 21, 2012,

moving concrete rubble from a road across an embankment and

into a truck, using a machine.  He had to fill three trucks
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that day, which took between twenty-four and twenty-eight

trips in the loading machine across the embankment.  Each

time he made a trip from the rubble pile to the truck, he

had to cross the embankment, which caused the loader to slam

to ground as it came off the embankment, when the loader was

loaded with concrete.  On the way back to the pile, the

loader also slammed to the ground.  No ramp was built, to

avoid disturbing the road base.  The machine he was directed

to use was small, making the embankment difficult to cross

over.  He and his superintendent, Gary Ferguson, discussed

the unusual work conditions at that time.  A time card from

that date shows that the claimant worked nine hours, from

six o’clock in the morning until three o’clock in the

afternoon.  It indicated that he used one loader for thirty

minutes, until it broke down, and then eight and one-half

hours on another.  He indicated that he did not get injured

that day, because he feared losing his job if he said he had

been injured.

          I note that the majority relies heavily upon the

time cards.  Given the claimant’s fear of reprisal or

termination for pursuing an injury, which was legitimate

given the employer’s refusal to complete the appropriate
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paperwork or to provide treatment and his termination the

day after his Form C was filed, the notation on the time

cards carries little weight.

          The claimant noted that running a loader naturally

caused a certain amount of back stiffness in its operator.

On July 21, 2012, the claimant noted that he had back

stiffness, but the next morning, he realized that he had a

more significant problem.  He had a deep pain in his back

which he had never had before in his thirty years of

construction work.  He spent July 22 using Icy Hot and

relaxing. This was corroborated by his partner, Bridget

Stalker.  The claimant worked on Monday, July 23, 2012,

using the larger loader he normally used. 

          On Tuesday, July 24, 2012, he reported the injury

to Ferguson, during a safety meeting.  He was told that he

would not be given work if he was going to complain about

back pain.  The claimant reported it again to the project

manager and to the safety advisor.  The safety advisor

stated that he would report it to the home office.  The home

office declined to act upon the report.  Because he had been

told that he would not continue to have work if he
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complained, the claimant did not pursue the matter further

at that time.  He did not want to lose his job.

          Because the claimant had not been sent for medical

care by his employer, he went to a massage therapist on July

28, 2012 who performed some acupuncture.  The claimant

sought medical attention, once the employer’s medical

insurance was available to him. 

          The claimant sought care from Dr. Fleming at the

Redfield Clinic on October 17, 2012, with low back pain

since August 2012 due to a work injury.  She noted

acupuncture had not helped.  He reported the injury as

follows: “was bouncing in a loader at work, felt back shift

twice and when he woke up the next morning, he felt the

pain.”  This is sufficient to establish a specific incident

injury.  The claimant’s testimony that he was injured due to

the work activities on that date is refined by his report to

the physician very close in time to his injury. 

          At that appointment with Dr. Fleming, the claimant

reported no history of back problems.  Her diagnosis was

backache and lumbago, for which she prescribed oral steroids

and a muscle relaxer.  She ordered x-rays, and she offered a

referral to a chiropractor.  On October 29, 2012, x-rays
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showed mild disk height loss and osteophyte formation

throughout the lumbar spine, and on November 23, 2012, an

MRI showed moderate right lateral disc extrusion at L5-S1

compressing the right S1 nerve root and a small broad-based

central disc extrusion at L4-5.

          The claimant filed a claim on December 5, 2012,

after he learned of his termination and that he was going to

lose his health insurance.  The August 25, 2012, injury date

on the form was an error.  The form also indicated that he

reported the injury on August 3, 2012.  The claimant was

laid off on December 6, 2012.  The claimant spoke to a legal

advisor with the Commission on December 9, 2012.  On

December 11, 2012, a new superintendent replaced Ferguson.

This superintendent acknowledged that the claimant should

have been seen by a doctor already.  A first report of

injury indicated that the injury was a crushed disc due to

riding in a loader and that the third-party administrator

was notified on December 8, 2012.

          The claimant moved to Florida to work for a herb

farm, making deliveries between Florida and Atlanta,

Georgia.  Then he drove a truck in Michigan for one month,

before his back pain intensified to point that he could not
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get out of bed for three days and had to get emergency

attention.  The pharmaceutical and injection therapy

improved the claimant’s condition somewhat, and with

medication, he is able to work.  He had not seen a

specialist.  He had not had insurance since shortly after

his termination by the respondents.  He had a prescription

refilled through a Florida physician, and he had been to the

emergency room and a physician in Michigan in July or August

of 2013.  The medical records show that the claimant was

seen at St. Joseph Hospital on August 7, 2013 for chronic

low back pain that had “flared up” severely for three days,

after driving a dump truck.  His pain had increased to the

point that he could not walk.  He was treated

pharmaceutically.  He was counseled to establish and seek

care with a primary care physician.

          The claimant last saw his Florida physician in May

2014.  He was receiving steroid injections and medication.

He had been counseled to be off work by his last physician,

but financially this was not an option for the claimant.

          The majority focused on a physical capacity report

from March 2011 which states that the claimant had a 4%

impairment of his back based upon the measurement of
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flexion.  There is no indication that this was generated as

the result of any injury, and range of motion testing is not

a valid impairment test.  There is no suggestion of any

other symptoms, and the claimant was cleared to heavy to

very heavy work, more than a year prior to the current

injury.  The record only supports a finding that the

claimant was asymptomatic up until July 21, 2012, when he

experienced a compensable injury.

         Since the claimant was terminated by the

respondents, he had periods of employment and of

unemployment.  His work paid between fifteen and eighteen

dollars per hour.  He did not want to get workers’

compensation benefits to be able to stay home.

          As noted by the Administrative Law Judge, the

record makes clear that the claimant injured his back on

July 21, 2012 while working, that he had no pre-existing

back problems, that he reported his injury within seventy-

two hours, that no paperwork was completed by his employer,

that no medical care was provided by the employer, and that

the claimant had objective findings of injury.  He had not

pursued a workers’ compensation claim until his problem
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became intolerable.  Upon the filing of his claim, he was

terminated.  His condition has not resolved.

          The claimant’s pain in August 2013 was a flare-up

of his condition and not a new injury.  His symptoms were

the same before, during and after the flare-up, and only the

intensity changed.  The claimant experienced a recurrence of

the compensable injury and not a new injury at that time. 

          The treatment of record for the claimant’s

compensable injury was reasonably necessary treatment of

that injury.  He demonstrated his entitlement to additional

treatment including referral to a spine specialist. 

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                                           
                               PHILIP A. HOOD, Commissioner
                                    


