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Attorney at Law, Little Rock, Arkansas.
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 24, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed on or about November 4,
2013.
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3. I find that the aforementioned proposed
stipulations are reasonable and should be
hereby accepted as fact.

4. The claimant failed to prove by a
preponderance of the credible evidence that he
sustained a compensable injury to his left
shoulder, during and in the course and scope
of his employment, on or about November 4,
2013.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award

benefits for his injury on November 4, 2013, while

driving a truck for the respondent employer.

The claimant was a truck driver for twelve

years prior to his injury, other than a brief attempt at

insurance sales and a brief return to coal mining. The

claimant had a history of a broken left heel and

herniated disks in his spine. During treatment for

injuries in 2003 and 2012, he had some shoulder pain,

but he did not have shoulder problems otherwise.

On November 4, 2013, the claimant merged his

tractor-trailer onto an interstate. At the same time,

another tractor-trailer moved into the claimant’s lane.
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This occurred while on a bridge, and the claimant’s

truck was pushed into the guard rail of the bridge. At

contact, the steering wheel was turned hard to the left,

which pulled the claimant into the door of the truck

cab.

A police report was created that day, stating

that the claimant was involved in an accident on

November 4, 2013, at 1:00 pm, in which a tractor-trailer

sideswiped his tractor-trailer. Both drivers indicated

that their trucks collided, in the police report. The

police office noted minor damage to the other truck and

minor to moderate damage to the claimant’s truck. 

The claimant reported the accident. He stated

that he had no injuries. He was directed to have the

truck repaired at a nearby shop. Over the few hours

while the truck was being repaired, he developed pain

and discomfort in his left shoulder. He realized that he

needed medical attention and contacted his employer. He

was sent to a physician for treatment that day.

On November 4, 2013, the claimant received

treatment from Dr. Rajent who observed swelling and

guarding. She gave him an injection for pain and

prescribed a non-steroidal anti-inflammatory medication
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and a muscle relaxer. She suggested physical therapy. He

was given restrictions of no use of his left arm and no

commercial driving. On November 11, 2013, he was

prescribed a series of steroids and an MRI. On November

25, 2013, Dr. Gutti prescribed a muscle relaxer, Relafen

and an analgesic, as well as physical therapy. Dr.

Gutti’s examination revealed decreased left deltoid and

biceps strength, absent left frontal release reflexes,

decreased sensation, reduced range of motion of the neck

and left shoulder. His impression was possible left

rotator cuff injury and nerve injury. An MRI on November

26, 2013, showed a nondisplaced tear of the glenoid

labrum and marrow edema of the humeral head consistent

with contusion and microfracture. He returned to Dr.

Rajent who prescribed a muscle relaxer and a non-

steroidal anti-inflammatory medication. She referred him

to an orthopedist. At this point, his claim was denied.

On June 2, 2014, the claimant sought treatment

at his own expense with Dr. Kilambi. Dr. Kilambi related

a Stener lesion on the claiamnt’s left thumb to the

accident. Physical therapy and steroid medication was

planned. The claimant had been attending physical

therapy and doing home exercises under Dr. Kilambi’s
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direction up to the hearing.

The vice president of safety for the

respondents testified that the claimant initially

reported that he did not need medical attention. He

testified that the claimant’s description of the

accident was the same on the date of the accident as it

was at the hearing. He stated that there was no damage

to the passenger side of the truck, although the

claimant testified that one of the tires on the

passenger side was marked and the bolts holding the

wheel were scarred and dusty. Photographs were

presented, which showed some damage to the passenger

side of a truck, dated three days after the accident.

The vice president insisted this was minimal damage, but

there was damage shown in the pictures.

The vice president testified that he had an

extensive background in logistics, but none in accident

reconstruction. There was no evidence that he had any

experience as a driver, as a truck mechanic. However, he

stated that the wheel could not jerk as described.

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.
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2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The occurrence of the accident was not

disputed. The police report proves the date, time and

location, as well as the facts that a tractor-trailer

sideswiped his tractor-trailer. The report indicates

clearly that the trucks collided, causing minor damage

to the other truck and minor to moderate damage to the

claimant’s truck. The claimant has clearly established

that the accident occurred while he was driving for the

respondent employer. Both the specific incident and

arising out of and in the course of employment elements
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are satisfied.

The medical reports establish that the

claimant experienced left shoulder pain within hours of

the accident, requiring pain medication and muscle

relaxers. He was prescribed physical therapy, and an MRI

showed objective evidence of a tear of his left glenoid

labrum. The requirement of medical evidence supported by

objective findings establishing the injury is satisfied.

The remaining issue is whether the accident

caused the claimant’s injury. First, the claimant had

left arm and shoulder objective findings, swelling and

guarding, within hours of the accident. Also, the

claimant’s description of the accident and injury have

been consistent in his reports to the employer, the

police and the doctors. The claimant did not report an

injury to his shoulder to his employer immediately,

because he did not have pain immediately, meaning he did

not know there was an injury. Once there was pain,

within mere hours of the accident, he reported it and

received treatment. If the claimant had not sustained

trauma to his arm, there would have been no objective

findings. The MRI findings later support the occurrence

of impact sufficient to create edema consistent with
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contusion and to tear his labrum. 

In regard to the photographs, assuming that

this is the truck the claimant drove and that these

pictures were taken after the accident and before any

repairs were undertaken, I observe damage to the tires

and bumper on the passenger side. The damage is not

extensive, but this was not an accident in which either

drive lost control. It is consistent with the claimant’s

testimony that his truck “eased” onto the guard rail and

with an impact sufficient to jerk the wheel but

insufficient to cause the driver to lose control of the

vehicle. After the accident, the truck was out of line,

and that the driver’s side steps were straightened and a

new mirror was put on the truck. The alignment had to be

fixed, because when driven, the steering wheel would not

stay in position. The respondents’ evidence demonstrates

that there was damage, which supports the claim. The

evidence also establishes that the damage include an

insult to the steering system, which is consistent with

the mechanism of injury.

It is likely that there would be some jerk to

the wheel as two big trucks collide with sufficient

force to break the mirror and bend the steps on the



May - G308888 10

driver’s side of the claimant’s truck and to knock the

truck out of alignment. The sophisticated steering

system in the truck is surely what prevented the

accident from being catastrophic, but a jerk which moved

the claimant’s arm from its normal place on the steering

wheel to up against the door of his truck is possible.

In light of the objective findings of acute damage, the

swelling, within hours of the accident, the claimant’s

report of the accident and injury are credible.

The evidence firmly establishes that on

November 4, 2013 at 1:00pm, the claimant was in an

accident in which another truck sideswiped his, knocking

his truck out of alignment, and causing the wheel to

jerk hard to the left. The collision of trucks was

minor, and neither lost control, but the claimant’s

truck required repair. The claimant had a history of

some injury, but there are no medical records of

shoulder complaints after April 2011, and even then the

records do not document any shoulder injury. Within

hours of his injury, the claimant had increasing pain

and symptoms with swelling and guarding. The claimant

has clearly established his claim.

Lastly, there is some discussion of a fall in
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2012, but there are no documents in evidence regarding

this. The respondents did not present the documentary

evidence of the claimant’s fall on his bottom, which

jarred his whole body, in March 2012. The claimant

denied hurting his left shoulder at that time, and there

is no evidence to the contrary. Further, the claimant

was able to drive from that time until the accident in

November 2013, other than a period of limitation related

to gall bladder surgery, and there is no evidence that

he had any treatment or limitations of his shoulder

during that time. It was not until his accident in

November that he developed symptoms and limitations,

which he promptly and consistently reported.

I would award additional medical benefits and

indemnity benefits for this compensable injury.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


