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Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 17, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on June 24, 2014, and contained in a pre-
hearing order filed June 24, 2014, are
hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to the surgical intervention
recommended by Dr. Knox at the L4-5 level as
it is not reasonable and necessary medical
treatment for her compensable back injury.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I must dissent from the majority opinion. I would

award the claimant medical benefits in the form of the

surgery recommended by Dr. Knox, as well as an

attorney’s fee. 

The claimant sustained a compensable injury to

her back on January 24, 1994. As a result of the work

injury, the claimant suffered a small herniated nucleus

pulposus at L5-S1 on the right, as shown in a CT scan in

February 1994.

In 1995, the claimant testified that she had

pain in her lower back, radiating to her right hip, but

not really down her leg. She had improved very little

since the 1994 injury. She had a twenty pound lifting

restriction and had been muscle relaxers and anti-

inflammatory medications, for pain, since her injury.

In 1996, Dr. Hinshaw wrote that the claimant

had back pain in May 1996 related to the 1993 injury and

that she required pain medication. Dr. Runnels also

wrote that in May 1996, the claimant reported pain in

her right sacroiliac and right hip areas as a result of
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the 1994 work injury. She had pain and some leg numbness

if seated for too long. He continued her muscle relaxer

and anti-inflammatory prescriptions and encouraged

weight loss.

In 1997, Dr. Runnels wrote that the claimant

had lost a significant amount of weight. Her pain flared

with extending sitting. He continued her muscle relaxer,

pain reliever and anti-inflammatory prescriptions.

The claimant testified that, in 1999, she had

a twenty-five pound lifting restriction, to which she

adhered. She had been on muscle relaxers and anti-

inflammatory medication for her pain, since her injury.

She testified that she could not function without the

medications. She had not been pain free since her 1994

injury. She did “ok” on the medication, but when it wore

off, she could not function. She had not had any other

back injuries since the 1994 injury. Dr. Brooks noted

the claimant’s continued back and right leg pain related

to her 1994 work injury.

In October 2003, Dr. Greenburg saw the

claimant in a neurosurgical consultation. She had back

pain radiating to the dorsum of her left foot in an L5-

S1 distribution. He observed that the claimant was in
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acute distress with low back pain and left-sided

sciatica and an obvious left leg limp. Deep tendon

reflexes were absent, and she had decreased sensation in

an S1 distribution.  Dr. Greenburg stated that the

claimant had lumbar disc disease at L4-5 and L5-S1, left

L5-S1 radiculopathy, and L4-5 left “EHL TA” weakness

including the gastrocnemius and the soleus. The extensor

hallusis longus and tibialis anterior are  muscles which

control dorsiflexion of the foot and are innervated by

the peroneal nerve (L4, L5, S1). He noted her traumatic

work injury with a resulting herniated nucleus pulposus

at L5-S1. He stated that her clinical presentation at

that time was of disc deterioration at L4-5 and L5-S1,

for which he planned continued conservative care,

including an anti-inflammatory, Lortab and a muscle

relaxer.

Dr. Knox examined the claimant on March 25,

2013, in a six-month follow up for work related low back

pain.  She had continued low back pain with intermittent

pain in her left hip and the posterior aspect of the leg

to the foot, without foot numbness. She was taking a

muscle relaxer, a nerve pain reliever and a pain

reliever. Her range of motion was limited. She had



Mauldin-E511360 6

moderate left low back pain, left gluteal pain, left

postero-lateral hip pain, and left radicular pain. A

lumbar x-ray on that date showed:

Previously noted anterior slip is seen with
disc space collapse at 5-1. Posterior spurring
is also noted at 5-1. There is a lateral tilt
at the thoracolumbar junction to the right...
The anterior translation of 4 on 5 does
slightly worsen in forward flexion when
compared to the extension and neutral views.
Facet settling is noted at these levels.

Dr. Knox’s assessment was lumbar spondylosis,

lumbar degenerative disc disease, lumbar stenosis,

acquired spondylolisthesis, and sciatica. He planned to

redo her MRI, because she had worsened. Surgical options

were discussed. An MRI was performed in April 2013,

which showed:

At L4-5, minimal anterolisthesis of L4 on L5
is noted with mild annular disc bulge. The
neuroforamina appear patent bilaterally. Mild
facet arthropathic changes are seen...
Impression: This MRI of the lumbar spine
reveals:
1. At L5-S1, moderately severe disc space
narrowing and disc dessication with
degenerative endplate changes [are] seen. A
broad-based annular disc bulge and facet
arthropathic changes are associated with mild
bilateral neuroforaminal narrowing. 
2. At L4-5, there is minimal anterolisthesis
of L4 on L5 without neural impingement...

The claimant returned to Dr. Knox on April 12,

2013. Her complaints were unchanged. Her examination was
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unchanged, except for new observations of tenderness at

L5 and bilateral muscle spasms. His diagnoses were

lumbar herniated inter- vertebral disc, lumbar

spondylosis, lumbar radiculopathy, lumbar stenosis,

acquired spondylolisthesis, and sciatica. Dr. Knox

recommended an interlaminar lumbar instrumented fusion

at L4-5.

The claimant returned to Dr. Knox on October

9, 2013. The fusion was denied by the carrier. She

continued to have low back pain with intermittent pain

now to both hips and the posterior aspect of her left

leg to her foot. Dr. Knox again observed muscle spasms.

His diagnosis remained the same.

The claimant returned to Dr. Knox on March 21,

2014. Her complaints remained the same, with the

addition of intermittent medial bilateral thigh cramps.

His examination and diagnoses remained the same. X-rays

on this date, compared to previous studies dating back

to September 2012, revealed “ever so slight worsening

with an anterior slip,” which was worse in flexion than

in extension.

In August 2014, the claimant testified that

she continued to have the low back pain that she had
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since the injury. She had some left leg pain that

developed early after her injury, which had progressed

down her left leg, to the ball of her foot. In the prior

year, she had developed some pain down her right leg as

well. Within the prior two years, she had developed a

tendency to drag her left foot and having some falls.

She had been taking a muscle relaxer for ten years, and

a neuropathic pain reliever for four to five years. She

took Lortab as well, as needed, for four or five years

as well. She had not been off medication for her injury

since it occurred. She continued to have a lifting

restriction of no more than twenty-five pounds, to which

she adhered.

The claimant testified that surgery had been

an option at one point in her treatment, but that she

chose not to pursue it at the time, because of the risk

of it being unsuccessful. She was ready to pursue

surgery now, because her leg pain had progressively

worsened, and she still had back pain. She was tired of

living on pain medication and of falling.

The majority, in adopting the Administrative

Law Judge’s opinion, has denied the claim, because the

claimant’s original objective findings were limited to



Mauldin-E511360 9

L5-S1. However, the claimant had received regular

treatment for her low back injury since 1994, including

regular pain medication. Surgery had been recommended

prior to Dr. Knox’s treatment. The claimant remained on

a twenty-five pound lifting restriction since her

injury. In 1994, a herniated nucleus pulposus at L5-S1

was identified. In October 2003, Dr. Greenburg noted

weakness in muscles specifically related to L4-5. Since

March 2013, multiple x-rays showed an anterior slip

(meaning that one vertebra had slipped from its proper

position directly atop the other) and disc space

collapse at L5-S1. The 2013 MRI shows moderately severe

disc space narrowing at the L5-S1 and anterolisthesis

(the slip) at L4-5. 

The medical records show that the claimant’s

1994 injury has been problematic continuously since the

occurrence and that she has experienced a degradation of

her condition, as evidenced by the anterolisthesis at

L4-5 in conjunction with the original herniated nucleus

pulposus at L5-S1 which resulted in disc space collapse.

While the spine has separately identifiable levels, and

while the original objective finding was seen at L5-S1,

there is no question that as L5-S1's disc collapsed, it
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affected L4-5, resulting in the anterior slippage of L4

on L5. Dr. Knox was clear that he considered the

claimant’s condition at the time of his treatment to

relate to the original injury.

I would award the claimant the additional

medical treatment she seeks, and an attorney’s fee,

since Act 1281 of 2001 does not apply to this claim.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


