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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 4, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on February 2, 2015, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered a compensable injury to his
left hip on February 22, 2013.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award

appropriate benefits for his left hip injury on February

22, 2013.

The claimant was forty-eight years old. He had

a total right hip replacement in 2012 by Dr. Mittal. In

the fall of 2012, he became employed by the respondent

employer, as a route helper, moving beer in and out of

stores and loading trucks.

On February 22, 2013, he was performing his

normal duties, loading trucks, stocking and using a two-

wheeler to move cases of beer. In the afternoon, he and

his driver drove to a warehouse, where they waited for

thirty minutes for someone to arrive to open the

delivery door. While they waited, he was seated on a

pallet of beer.  When he rose from that seated position,

he felt immediate pain in her left hip, which worsened

over the day. He continued to work, and by the end of

the day, he had difficulty walking. On February 27,

2013, the claimant went to the emergency room with left

hip pain. He was diagnosed with hip pain, arthritis. He

received medication and instruction to follow-up with
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Dr. Mittal or his primary care physician.

The next day, he sought a referral from a

health clinic to Dr. Mittal for his hip. Dr. Mittal

examined the claimant on March 8, 2013. An MRI showed

left hip degenerative disease and a labral tear. On

April 24, 2013, Dr. Mittal recommended a total hip

replacement. 

The claimant sought care from Dr. McAlister,

who, on June 12, 2013, suggested injection therapy

instead of performing hip replacement on such a young

patient. The first injection was performed on June 26,

2013, and it provided sufficient relief to allow the

claimant to do what he wanted. Dr. McAlister planned to

see him every four months until he actually need a total

hip replacement. He received a second injection on July

2, 2014. 

There is no history of left hip symptoms or

limitations, prior to February 22, 2013. The claimant

saw Dr. Mittal on November 2012, in follow-up for his

right hip replacement as a result of avascular necrosis.

There is no notation of left hip pain then. There is no

mention of left hip pain until February 27, 2013.

The claimant rose from a seated position and
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experienced immediate pain, which interfered with his

ability to walk by the end of that day. He thought this

was just a pulled muscle or something that would

improve. However, it drove him to seek medical care

within five days. He testified that he informed his

providers that he hurt his hip at work, but the records

do not reflect any mechanism of injury. The claimant had

pain, which initially did not force him to seek medical

attention. When it did, he told his supervisor. He was

told he would have to speak to the owner of the company.

The supervisor testified that the claimant did tell him

of the hip problem, but not that it was work-related. I

do not credit the supervisor’s testimony, especially

since he referred the claimant to the owner at the time

that they spoke of the hip problem. Further, the

claimant testified that he spoke with the owner about

his problems as well. The notice requirement is

satisfied.

The fact that the claimant did not seek

treatment or discuss the injury with his employer for

five days is not indicative of the absence of an injury

on February 22, 2013. It is indicative of quality of

pain on February 22 and how it had increased by February
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27.

The February 27 record reflects that his pain

began one week prior to the visit, consistent with the

February 22 injury date. X-rays showed arthritis

changes.

The February 28, 2013 medical record states

“no known trauma.” This notation does not demonstrate

that the event on February 22 did not occur. Moving from

a seated to a standing position would not be immediately

considered “trauma” from a layman’s point of view, even

though that motion might have caused internal trauma,

technically speaking. There is no legitimate credibility

issue here.

The claimant eventually saw Dr. Mittal who was

concerned about avascular necrosis, a reasonable worry

based upon his right hip avascular necrosis, which

necessitated a total right hip replacement. However, an

MRI ruled out avascular necrosis. It showed degenerative

joint changes of the left hip and acetabular roof, a

horizontal tear of the posterior superior labrum, and

greater trochanteric bursitis. Dr. Mittal felt that a

replacement was appropriate. In May 2013, Dr. Mittal

noted that the claimant felt this was related to his
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work in February, while on the beer route. Dr. Mittal

noted that his activities could cause a tear.

The claimant did not have a left hip problem

similar to his right hip issues. His left hip had a “cam

and pincher mechanism” which is a variation on the

normal hip anatomy, which increases the possibility of

damage to the labrum, according to Dr. McAlister.

Interestingly, the claimant had no history of left hip

pain and no limitations on his activities or work, prior

to February 22, 2013. When he rose from the pallet that

morning, he had immediate pain which increased

significantly in five days. From this, it is simple to

conclude that the claimant’s pre-existing hip anatomy

and his pre-existing degenerative changes were

asymptomatic and fully functioning, and that when he

stood up on February 22, he experienced the labrum tear

or at least an exacerbation of the condition of the hip

sufficient to cause it to become very symptomatic.

The only flaw in the record is that the

claimant was not aggressive in pursuing a workers’

compensation claim on that first day when he felt the

pain, and that he placed confidence in his supervisor to

fulfill his responsibilities when the claimant reported
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the problem to him. However, the timing of the

claimant’s symptoms, the consistency of the facts which

were reported to the medical providers with the history

of injury and the consistency of the claimant’s

condition with the mechanism of injury support a finding

of compensability here.

I would award the claimant the medical

treatment of record and additional medical treatment in

the form of continued injections from Dr. McAlister. I

note that total hip replacement will eventually be a

necessity. The claimant remains in his healing period,

and for that period of time which he was unable to work

as a result of his hip injury, he is entitled to

temporary total disability benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


