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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed December 17, 2014.  The administrative law

judge found that the claimant did not prove she

sustained a compensable back injury.  The administrative

law judge found that the claimant did not prove she was

entitled to additional treatment for her compensable

right knee injury.  The administrative law judge found

that the claimant did not prove she was entitled to

additional temporary total disability benefits,

“particularly from March 1, 2013 to a date yet to be

determined.”
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After reviewing the entire record de novo, the Full

Commission finds that the claimant did not prove she

sustained a compensable back injury.  The claimant

proved that she was entitled to additional treatment for

her compensable right knee injury.  The claimant proved

she was entitled to additional temporary total

disability benefits from March 1, 2013 through April 7,

2014.  

I.  HISTORY

The record indicates that Tonia McGarvey, now age

43, was treated for back pain in August 2004 “due to

past car accident.”  An MRI of the claimant’s lumbar

spine was taken in November 2004, with the impression,

“1.  Degenerative disc disease at L4-5 and L5-S1. 

Findings compatible with degenerative change in the

vertebral body endplates at L4-5 are noted.  2.  No

significant disc protrusion or extrusion is seen.”

The claimant’s testimony indicated that she became

employed as a CNA with the respondents, CMC Home Health

& Hospice, in 2009.  The parties stipulated that the

claimant “sustained a compensable injury to her right

knee” on or about March 7, 2011.  The claimant

testified, “I was leaving a patient’s home and had my

bag on my shoulder, and I went to close the door, and
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turned around and missed the step, and fell and hit the

concrete pavement....My knee hurt, like burning,

whatever, but I got myself up and got in my car and

left.”  

According to the record, an x-ray of the claimant’s

right knee was done on March 7, 2011, with the

impression, “Minimal osteophytic spurring of the

superior and anterior patella.”  An x-ray of the

claimant’s right ankle was done on March 7, 2011, with

the impression, “Spurring of the calcaneus anteriorly

and posteriorly is noted with no other suggestion of

bone abnormality seen.”  An x-ray of the claimant’s

right foot on March 7, 2011 showed “Mild hallux valgus

deformity of the large toe.” 

The claimant treated at Batesville Family Practice

Clinic beginning March 8, 2011: “Pt fell yesterday, c/o

pain to left ankle, left knee - states knee pops in and

out....Location of Injury: right knee and right ankle.” 

Dr. Julia Allen assessed “1.  Knee Pain/Right.”  

An MRI of the claimant’s right knee was taken on

March 15, 2011, with the impression, “1.  No significant

injury within the right knee.  2.  Minimal signal

abnormality deep to the iliotibial band may represent

soft tissue contusion.  The underlying ligaments of the
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lateral collateral complex are intact.”

Dr. Allen reported on March 29, 2011, “The above

patient was seen in my office due to a sustained injury

at work to her knee.  She did not improve with

medication and conservative treatment therefore a MRI

was ordered.  On her last visit on 3/22/11, her range of

motion had not improved and therefore she was referred

to an orthopedist.  She can do light duty at work if

available.”  

The claimant began treating at Medical Park

Orthopaedic & Sports Medicine Clinic with Dr. Jeffery

Angel on April 4, 2011.  A PA-C reported at that time:

The patient is a 39 year old female seen in
orthopedic consultation at the request of her
physician, Julia L. Allen, for evaluation of a
1 month history of right knee pain....The pain
radiates from the anterior knee to anterior
thigh and lower leg....The patient has been at
work leaving a patient’s home, missed a step
and fell to the ground on 3/7/11 @ 10 a.m. and
feels this activity may have contributed to
the pain....She also injured the right ankle
in the same incident and states that mild
aching quality that is staying swollen.  

The assessment was “Right Knee Pain.  Mild Right

Knee Effusion.” Dr. Angel took the claimant off work

beginning April 4, 2011.  The claimant agreed on cross-

examination that the respondents paid temporary total

disability benefits.  

Dr. Angel performed surgery on May 26, 2011: “Right
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Lateral Meniscectomy and with microfracture of

osteochondral crater after removal of loose body.”  The

post-operative diagnosis was “Right Lateral Meniscal

Tear and Right lateral condylar osteochondral lesion.”

The claimant’s testimony indicated that the respondents

paid for the surgery provided May 26, 2011.  The

claimant was also provided physical therapy following

surgery.

Dr. Angel noted on June 8, 2011, “She is recovering

at home, has been receiving physical therapy, is taking

pain medication, and is bearing full weight on the

knee.”  Dr. Angel assigned Work Restrictions on June 8,

2011: “Body Part Restricted: Knee, right.  No squatting,

No crawling, No kneeling, No bending, No climbing, No

prolonged walking, and no lifting over 10 pounds.”

The claimant testified that she began suffering

from pain in her back “months after I had already fallen

in March.”  Dr. Angel assessed “Right Hip Pain” on

September 21, 2011.  A Radionuclide Bone Scan was done

on October 12, 2011, with the impression, “1.  Faint

increased uptake over the right trochanter which may be

related to enthesophyte formation.  There is no abnormal

uptake to suggest stress reaction or stress fracture. 

2.  Faint radiotracer uptake over the right aspect of
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L4, which is likely degenerative.  3.  Prominent uptake

over the right aspect of the mandible, which is likely

dental in origin.  Correlation with clinical findings

recommended.”    

Dr. Angel noted on October 17, 2011, “She is

recovering at home and is bearing full weight on the

knee.”  Dr. Angel assessed “Right Trochateric bursitis. 

Sciatica - abnormal L4 on bone scan.”

Dr. Angel stated on November 9, 2011, “In my

opinion, she has ongoing pain in her right hip, back,

right knee due to her accident at work.  I recommend off

any work requiring standing/walking/lifting until fully

treated.  I need MRI of lumbar spine.  Continue

restrictions as above.  Nsaid/icing/elevation of knee.”  

    Dr. Charles Varela performed an Independent Medical

Evaluation on January 2, 2012:

The patient is a 40-year-old female who works 
as a certified nurse assistant for a CMC Home
Health Agency and Hospice.  She was working
approximately two years when she stated she
was leaving a patient’s home on March 7, 2011,
missed a step and fell on her right lower
extremity.  She initially felt pain in her
right knee.  She denied at that time pain in
her back, hip, or ankle.  

She was evaluated by her family physician,
Dr. Julia Allen on March 11, 2011....She was
initially removed from work at the time of the
initial evaluation with Dr. Allen and was
continued off work by Dr. Angel and has 
continued off work the entire time since her
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injury.  The patient has not returned to 
work....

I believe, at this point, the patient has
reached maximum medical improvement for her
work injury.  It appears that much of the 
treatment up to this point has not been
related to her work injury, which appeared to
be a mild sprain of her right knee.  At the
time of arthroscopy, she had more degenerative
lesion (sic), which are not indicative of 
acute injury.  These degenerative changes are
primarily due to the patient’s obesity.  

The patient has reached maximum medical
improvement of her right knee sprain, and
there is no impairment or restrictions
recommended.  

The patient has also reached maximum medical
improvement of her right ankle sprain, which I
do believe is secondary to her work injury,
but this is also resolved without impairment
or restriction.  

The patient has significant low back pain
today.  The bone scan finding is probably
incidental.  I believe the pain she presents
with today is not related to her L4 lumbar
spine.  There is no evidence in the records
that any back or any pelvic injuries are
secondary to her fall.  Therefore, these are
not related to her work injury.

It appears that the patient has been off work
for a period of time.  The patient has
developed secondary gain issues and most of
her complaints are not justified by physical
findings and appear to be exaggerated. 

Dr. Varela diagnosed “1) Status post right knee

work related injury with right knee sprain following

fall, stable and resolved. 2) Degenerative changes of

the lateral facet right knee, which is unlikely
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secondary to diagnosis number one.  3) Right posterior

back pain, unrelated to her work injury.  4) History of

right ankle sprain, related to the work injury,

resolved.”  The claimant testified that the respondents

stopped providing medical treatment and temporary total

disability benefits after Dr. Varela’s evaluation.  

Dr. Angel’s assessment on January 23, 2012 was

“Right Knee Pain Improving.  Right Sciatica.”  Dr.

Angel’s treatment plan included “continue weight

bearing, exercises, no heavy lifting.”  

An MRI of the claimant’s lumbar spine was taken on

February 14, 2012, with the following impression:

1.  Broad based spondylotic disc protrusion at
L4-5 is rightward eccentric and contributes to
moderate right and less so leftward neural
foraminal narrowing and mild central canal and
recess impingement.
2.  Leftward eccentric spondylotic disc
protrusion at L5-S1 contributes to moderate
leftward neural foraminal stenosis.
3.  Sterile reactive endplate changes at L4-5
and less so at L5-S1.  No fracture.  
4.  Minimal free pelvic fluid is physiologic.
5.  Please see above.

The claimant contended that the L4-5 disc

protrusion shown on February 14, 2012 was caused by the

March 7, 2011 accidental injury.  Dr. Angel’s assessment

on February 15, 2012 was “Hip/Pelvis Pain” and “Right

Sciatica.”  

Dr. Angel’s assessment on April 11, 2012 was “Right
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knee pain worsening.”  An MR of the claimant’s right

knee was taken on April 11, 2012, with the following

conclusion:

1.  Thickened complex cleavage flap tear
within lateral meniscus midbody.  No
extrameniscus cyst.  Lateral swelling is
mild.  
2.  Medial swelling for which the sequela of
repetitive microtrauma is favored over low
grade MCL sprain.  Correlation as to recent
traumatic injury is suggested.  Ruptured tiny
Baker’s cyst is contributory.
3.  Low grade patellofemoral arthrosis.
4.  Capsulitis.
5.  Please see above.  

The claimant followed up with Dr. Angel on

April 16, 2012: “MRI shows lateral meniscal tear with

new flap.  She has healed the chondral lesion it

appears.  Still having catching/pain....Right

arthroscopy knee surgery indicated.”  Dr. Angel assessed

“Right Lateral Meniscus Tear (acute).”    

Dr. Angel performed a “Right lateral meniscectomy”

on April 19, 2012.  The pre- and post-operative

diagnosis was “Right lateral meniscal tear.”

Dr. Angel stated on May 2, 2012, “In my opinion

this patient had ongoing problems with knee due to

original work injury.”  Dr. Angel assigned Work

Restrictions on May 2, 2012: “Body Part Restricted:

Knee, right.  No squatting.  No crawling, No stooping,

No kneeling, No bending, No climbing, No prolonged
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standing, No prolonged walking, and sitting duty only.”  

   Dr. Shazia Siddiqui examined the claimant on July 17,

2012 and assessed Chronic Pain Syndrome, Lumbosacral

Neuritis, Spinal Enthesopathy, and Enthesopathy of Hip. 

Dr. Siddiqui recommended a lumbar medial branch block. 

Dr. Siddiqui performed lumbar medial branch blocks on

August 2, 2012 and August 23, 2012.  The claimant

testified that the injections “didn’t help much.”    

Dr. Angel’s assessment on August 29, 2012 was

“General P/O Visit Improving.  DJD Knee.”  Dr. Angel

continued to provide follow-up treatment.  Dr. Angel

informed the claimant’s attorney on October 22, 2013,

“Tonia McGarvey has been under my care since April 4,

2011 for her right knee.  Currently Tonia is still being

seen for her right knee.  I have included my most recent

clinic note for your records.  Tonia has a six month

follow up scheduled for April 7, 2014 at 1:00 p.m.  At

this time I can not provide a final diagnosis and

prognosis, numerical rating estimate or estimated

continuing medical treatment possibility.”  

Dr. Angel informed the claimant’s attorney on

March 6, 2014, “Currently Tonia is still being seen for

her right knee....Tonia has a six month follow up

scheduled for April 7, 2014 at 1:00 p.m.  At this time I
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can not provide a final diagnosis and prognosis,

numerical rating estimate or estimated continuing

medical treatment possibility.”  

The claimant followed up with Dr. Angel on April 7,

2014: “The patient originally injured the knee on

03/07/2011 while at work.  The pain developed gradually

over time and is currently moderate with an aching

quality.  The patient has not responded well to

treatment.”  Dr. Angel assessed “Right DJD Knee.  Knee

Effusion.”  

On April 7, 2014, Dr. Angel signed a Certificate To

Return To Work: “Tonia McGarvey was seen in our

Batesville office.  She is able to return to work on

04/08/2014.  Restrictions are none.  Other: Return

appointment is 7-7-14 at 1 p.m.”    

A pre-hearing order was filed on July 14, 2014. 

The claimant contended, among other things, that “she

sustained a compensable injury arising out of and in the

course of employment with the respondents on or about

March 7, 2011.”  The claimant contended that she was

entitled to reasonably necessary medical treatment and

temporary total disability benefits.  The respondents

contended that “the claimant did not sustain a

compensable back injury.  The claimant’s knee problems
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after January 2012 are the result of other causes,

including a degenerative condition.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury to her back.
2.  Whether the claimant is entitled to
reasonable and necessary medical treatment of
her back, and to additional medical treatment
of her right knee.  
3.  Whether the claimant is entitled to
temporary total disability benefits from
March 1, 2013 to a date yet to be determined.  
4.  Whether the claimant is entitled to a
controverted attorney’s fee.

On September 9, 2014, Dr. Angel signed the 

following statement with regard to the claimant’s 

March 7, 2011 compensable injury: “Based upon some 

objective medical findings and within a reasonable 

degree of medical certainty, it is my opinion that

Tonia McGarvey sustained a work-related injury to her

right knee on or about the above date, which was the 

major cause of the patient’s need for medical treatment

and any resulting disability.”  

A hearing was held on September 18, 2014.  The

claimant testified that she continued to suffer from

problems with her knee.  The claimant testified that her

knee was “not getting better” and that there was “no

improvement.”  The claimant testified, “After I had the
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surgery, there was some relief, but I still have pain,

and there’s a lot of things I can’t do or have problems

with because of the knee.”      

An administrative law judge filed an opinion on

December 17, 2014.  The administrative law judge found,

among other things, that the claimant did not prove she

sustained a compensable back injury.  The administrative

law judge found that the claimant did not prove she was

entitled to additional treatment for her compensable

right knee injury.  The administrative law judge found

that the claimant did not prove she was entitled to

additional temporary total disability benefits,

“particularly from March 1, 2013 to a date yet to be

determined.”  The claimant appeals to the Full

Commission.  

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-

9-102(4)(Repl. 2012), provides:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is 
“accidental” only if it is caused by a 
specific incident and is identifiable by time
and place of occurrence[.]
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A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012). 

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  Claimant has not proven by a preponderance

of the evidence that she sustained a compensable back

injury.”  The Full Commission affirms this finding.  As

we have discussed, the parties stipulated that the

claimant sustained a compensable injury to her right

knee on March 7, 2011.  The claimant testified that she

tripped and fell on her right knee.  X-rays were taken

of the claimant’s right lower extremity, and Dr. Allen

assessed right knee pain.  The claimant was provided

reasonably necessary medical treatment in connection
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with her compensable right knee injury.

There is no indication that the claimant also

injured her back on March 7, 2011.  The initial medical

records did not show that the claimant injured her back

when she fell on her right knee.  As the Commission has

noted, the claimant testified that she began suffering

from pain in her back “months after I had already fallen

in March.”  The evidence does not demonstrate that the

claimant’s complaints of back pain were causally related

to the March 7, 2011 accidental injury.  We recognize

Dr. Angel’s statement in November 2011, “she has ongoing

pain in her right hip, back, right knee due to her

accident at work.”  The Commission has the authority to

accept or reject a medical opinion and the authority to

determine its medical soundness and probative force. 

Green Bay Packaging v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  In the present matter, there is no

medical evidence corroborating Dr. Angel’s opinion that

the claimant injured her hip or back on March 7, 2011. 

Dr. Angel’s opinion in this regard is entitled to no

evidentiary weight.      

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained an accidental injury causing internal or
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external physical harm to her back.  The claimant did

not prove that she sustained an injury to her back which

arose out of and in the course of employment, required

medical services, or resulted in disability.  The

claimant did not prove she sustained an injury to her

back which was caused by a specific incident or was

identifiable by time and place of occurrence on March 7,

2011.  In addition, the claimant did not establish a

compensable injury to her back by medical evidence

supported by objective findings.  There is no probative

evidence of record demonstrating that the abnormalities

shown in the February 2012 lumbar MRI were in degree

causally related to the March 7, 2011 accidental injury. 

Nor was the “increased uptake” shown in the October 2011

bone scan causally related to the March 7, 2011

accidental injury.  

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.
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260, 209 S.W.3d 445 (2005).  What constitutes reasonably

necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).

An administrative law judge found in the present

matter, “5.  Claimant has not proven by a preponderance

of the evidence that she is entitled to additional

treatment of her compensable right knee injury.”  The

Full Commission finds that the claimant proved she was

entitled to additional medical treatment for her

compensable right knee injury.  We reiterate the

parties’ stipulation that the claimant sustained a

compensable injury to her right knee on March 7, 2011. 

The claimant testified that she tripped and fell on her

right knee.  The claimant began treating with Dr. Angel

on April 4, 2011.  The assessment at that time included

“mild right knee effusion.”  Dr. Angel performed a right

lateral meniscectomy on May 26, 2011.  The post-

operative diagnosis was “Right Lateral Meniscal Tear and

Right lateral condylar osteochondral lesion.”  The

claimant’s testimony indicated that the respondents

provided reasonably necessary medical treatment,

including surgery provided by Dr. Angel on May 26, 2011. 

Dr. Varela opined on January 2, 2012 that “the
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patient has reached maximum medical improvement for her

work injury....The patient has reached maximum medical

improvement of her right knee sprain[.]” It is within

the Commission’s province to weigh all of the medical

evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d 151 (1999).  In the present matter, with regard

to the claimant’s admittedly compensable right knee

injury, the Full Commission finds that Dr. Angel’s

opinion is entitled to more evidentiary weight than Dr.

Varela’s opinion.  Dr. Angel reported in April 2012 that

the claimant’s right knee pain was worsening.  An MR of

the claimant’s right knee in April 2012 showed swelling,

arthrosis, and a “thickened complex cleavage flap tear

within lateral meniscus midbody.”  

A claimant is not necessarily required to provide

objective medical evidence in order to prove that she is

entitled to additional medical treatment or that she

remains in a healing period.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224,

956 S.W.2d 196 (1997).  In the present matter, we find

that the objective medical findings demonstrated in the

April 2012 MR of the claimant’s right knee were causally
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related to the March 7, 2011 compensable injury.  We

find that the menisectomy performed by Dr. Angel on

April 19, 2012 was causally related to the March 7, 2011

compensable injury.  

The Full Commission attaches significant

evidentiary weight to Dr. Angel’s statement on May 2,

2012, “In my opinion this patient had ongoing problems

with her knee due to original work injury.”  We find

that the claimant’s compensable injury to her right knee

was at least a “factor” in her need for surgery

performed by Dr. Angel.  See Williams v. L & W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

C.  Temporary Disability

Finally, for scheduled permanent injuries the

injured employee is to receive compensation for

temporary total disability during her healing period or

until she returns to work, whichever occurs first. 

Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  The healing period is that period

for healing of the injury which continues until the

employee is as far restored as the permanent character

of the injury will permit.  Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).  If the

underlying condition causing the disability has become
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more stable and nothing further in the way of treatment

will improve that condition, the healing period has

ended.  Id.  Whether an employee’s healing period has

ended is a question of fact for the Commission.  Ketcher

Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25

(1995).

An administrative law judge found in the present

matter, “6.  Claimant has not proven by a preponderance

of the evidence that she is entitled to additional

temporary total disability benefits for any period,

particularly from March 1, 2013 to a date yet to be

determined.”  The Full Commission finds that the

claimant proved by a preponderance of the evidence that

she was entitled to additional temporary total

disability benefits from March 1, 2013 through April 7,

2014.  As we have discussed at length, the parties

stipulated that the claimant sustained a compensable

injury to her right knee on March 7, 2011.  Dr. Angel

took the claimant off work beginning April 4, 2011 and

the claimant testified that the respondents paid

temporary total disability benefits.

Dr. Angel performed a right lateral meniscectomy on

May 26, 2011.  The respondents paid temporary total

disability benefits through January 2, 2012, on which
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date Dr. Varela assigned maximum medical improvement. 

Nevertheless, with regard to the claimant’s compensable

right knee injury, the Full Commission attaches greater

evidentiary weight to the findings of Dr. Angel.  Dr.

Angel did not agree with Dr. Varela’s findings, and Dr.

Angel performed additional compensable right knee

surgery on April 19, 2012.  Dr. Angel did not release

the claimant to regular work, and the claimant did not

return to regular work as a CNA.

The claimant contends that she is entitled to

additional temporary total disability benefits beginning

March 1, 2013.  Dr. Angel opined in October 2013 and

March 2014 that he could not assign a final impairment

rating.  The Full Commission finds that the claimant

remained within a healing period for her scheduled

injury as of March 2014.  On April 7, 2014, however, Dr.

Angel released the claimant to return to work, no

restrictions.  The evidence before the Commission does

not demonstrate that the claimant remained within a

healing period after April 7, 2014.  We therefore find

that the claimant proved she was entitled to temporary

total disability benefits from March 1, 2013 through

April 7, 2014.  

Based on our de novo review of the entire record,
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the Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained a compensable back injury.  The claimant

proved she was entitled to additional medical treatment

for her compensable right knee injury, including both

surgeries performed by Dr. Angel.  The claimant proved

she was entitled to additional temporary total

disability benefits from March 1, 2013 through April 7,

2014.  The claimant did not continue within a healing

period after April 7, 2014 and is not entitled to

temporary total disability benefits beyond that date. 

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing in part on appeal,

the claimant’s attorney is entitled to an additional fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.  

     

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs and dissents.

CONCURRING/DISSENTING OPINION

While I respectfully concur with the majority
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opinion finding that the claimant failed to prove that

she sustained a compensable back injury, I dissent from

the majority opinion finding that the claimant is

entitled to additional medical treatment and additional

temporary total disability benefits pursuant to her

right knee injury.  My carefully conducted de novo

review of this claim shows that the claimant has failed

to prove that she is entitled to additional medical and

temporary total disability benefits for her March, 2011,

compensable right knee injury.   

The record reveals that the claimant was

treated in August of 2004 for back pain “due to past car

accident.”  An MRI of the claimant’s spine taken at that

time revealed findings consistent with degenerative disc

disease.  Further, the record reflects that the claimant

had been in a separate motor vehicle accident two years

earlier that also affected her low back.  

The parties stipulated that the claimant

sustained a compensable right knee injury in March of

2011 due to a work-related fall from some steps.  This

injury, which was originally diagnosed as a sprain,

eventually led to time off of work and arthroscopic knee

surgery performed by Dr. Angel in May of 2011.  The

claimant’s post-operative diagnosis was “Right Lateral
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Meniscus Tear and Right lateral condylar osteochondral

lesion.”  The claimant was provided physical therapy

following the surgery.  Dr. Angel reported that the

claimant made good progress towards her recovery, and on

June 8, 2011, he assigned her permanent restrictions to

include no kneeling, bending, climbing, prolonged

walking, or lifting over 10 pounds. 

The claimant testified that she began

suffering back pain months following the March, 2011,

work-related incident whereby she injured her right

knee.  In September of 2011, Dr. Angel assessed the

claimant with right hip pain and he ordered a bone scan. 

That study showed no acute abnormalities of the

claimant’s right hip.  Therefore, in October of 2011,

Dr. Angel opined that the claimant’s right hip, back and

knee pain resulted from her work-related accident, and

he ordered an MRI of the claimant’s back.  As of that

time, the claimant had not returned to work.

Pursuant to an independent medical evaluation

conducted by Dr. Varela on January 2, 2012, the claimant

had reached maximum medical improvement for “her work

injury,” which Dr. Varela assessed as a “mild sprain of

her right knee.”  Dr. Varela placed no restrictions on

the claimant pursuant to her right knee injury, and he
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stated that he believed the claimant’s lesion as

observed during arthroscopy was degenerative in etiology

and the result of her obesity.  Dr. Varela also found

the claimant to be at maximum medical improvement for

her “right ankle sprain” with no permanent anatomical

impairment.  I note that Dr. Varela’s physical

examination of the claimant’s right knee on that date

revealed full range of motion with no effusion noted. 

With regard to the claimant’s back pain, Dr.

Varela stated, “I believe the pain she presents with

today is not related to her L4 lumbar spine. There is no

evidence in the records that any back or any pelvic

injuries are secondary to her fall. Therefore, these are

not related to her work injury.”  Dr. Varela concluded

by stating, “The patient has developed secondary gain

issues and most of her complaints are not justified by

physical findings and appear to be exaggerated.”

Dr. Varela’s diagnoses were as follows:

1) Status post right knee work related
injury with right knee sprain following
fall, stable and resolved; 
2) Degenerative changes of the lateral
facet right knee, which is unlikely
secondary to diagnosis number one;
3) Right posterior back pain, unrelated
to her work injury;
4) History of right ankle sprain, related
to the work injury.

Thereafter, the respondents controverted
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medical and temporary total disability benefits.  

An MRI of the claimant’s lumbar spine was

taken on January 14, 2012, which showed degenerative

changes in the claimant’s lumbar spine, to include a

broad-based spondylitic disk protrusion.  In follow-up

with Dr. Angel on January 23, 2012, he assessed the

claimant with hip and pelvic pain and right sciatica.  

A subsequent MRI of the claimant right knee,

however, showed an acute meniscus tear with “a new

flap.”  This study further revealed that the claimant’s

right chondral lesion had healed.  The claimant

underwent repeat arthroscopic surgery on April 19, 2012,

which confirmed a new lateral meniscal tear.  In a

clinic note dated May 2, 2012, Dr. Angel stated: “In my

opinion this patient had ongoing problems with knee due

to original work injury.”  At that time, Dr. Angel

assigned the claimant the following restrictions: No

crawling, bending, stooping, kneeling, bending,

climbing, prolonged walking, and “sitting duty only.” 

On August 29, 2012, Dr. Angel assessed the claimant with

degenerative joint disease of the right knee.  The

claimant continued to receive follow-up treatment with

Dr. Angel thereafter.  

On July 17, 2012, pain management physician,
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Dr. Siddiqui, examined the claimant and assessed her

with chronic pain syndrome, lumbar neuritis, spinal

enthesopathy, and enthesopathy of the right hip.  Dr.

Siddiqui performed lumbar medial branch blocks twice on

the claimant in August of 2012, which were held to be

ineffective in relieving her pain.

In a clinic report dated April 7, 2014, Dr.

Angel stated: “The patient originally injured the knee

on 03/07/2011 while at work. The pain developed

gradually over time and is currently moderate with an

aching quality. The patient has not responded well to

treatment.”  Dr. Angel returned the claimant  to work

without restrictions beginning on April 8, 2014.

On September 9, 2014, Dr. Angel signed two

letters wherein he opined that the claimant’s “medical

treatment of her right knee are supported by objective

findings and are stated within a reasonable degree of

medical certainty.”  At the September 18, 2014, hearing

before the commission, the claimant testified that while

her right knee has improved, she still has pain and

“there’s a lot of things I can’t do or have problems

with because of the knee.”  The claimant admitted that

her back pain pre-existed her March 2011 injury. 

The claimant was candid in her admission that
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her back symptoms did not develop until months after her

March 2011, work-related fall.  Further, the medical

records corroborate the claimant’s testimony in this

regard.  In addition, objective medical testing

conducted of the claimant’s lumbar spine  beginning with

a bone scan ordered by Dr. Angel six months after the

claimant’s work-related incident consistently show only

degenerative changes in the claimant’s lumbar spine

which are consistent with her prior back injury. 

Finally, the medical records show that the claimant’s

severe obesity has complicated her back condition. 

Therefore, I concur that the claimant has failed to

prove that she sustained a back injury in the form of an

aggravation or otherwise as a result of her work-related

fall of March 2011. 

The compensability of the clamant’s right knee

injury, however, is undisputed.  Therefore, the issue

becomes one of additional benefits associated with that

injury.  

The preponderance of the evidence in this

claim shows that the claimant sustained a sprained ankle

and knee as a result of her March 2011, work-related

incident, and that she reached maximum medical

improvement for that injury as of January 2, 2012, which



MCGARVEY-G102174
    

29

also marked the end of her healing period.  This

conclusion is corroborated by both Dr. Valera’s January

2, 2012, opinion that the claimant’s right knee sprain

had healed by that time, and Dr. Angel’s January 23,

2012, medical report indicating that the claimant’s knee

was improving and that she demonstrated active flexion

and extension on physical examination with no crepitance

noted.  And, while Dr. Angel opined in May of 2012 that

the claimant’s ongoing right knee problems were a result

of her original injury, I note that this opinion was not

borne out by the medical records which showed that the

claimant’s original injury, a sprain, had resolved by

January of 2012, and that she sustained a new injury to

her right knee thereafter. 

The preponderance of the evidence in this

claim, therefore, does not support a finding that the

claimant’s need for medical treatment pursuant to her

right knee after January of 2012 is causally related to

her compensable knee sprain of March 2011.  Moreover,

the preponderance of the evidence in this claim

demonstrates that the claimant’s current knee problems

are due primarily to unrelated conditions, such as

obesity, and are not attributable to her 2011 sprain. 

Therefore, any medical treatment and/or disability that
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the claimant may currently need or from which she may

suffer cannot be attributed to her compensable right

knee injury.  In addition, I note that the claimant has

worked as a paid-caregiver for a neighbor since her

January 2012, medical release by Dr. Varela, thus

negating any claim she might make that she is unable to

work.   

Based on the above and foregoing, I find that

the claimant reached the end of her healing period on

January 2, 2012, and that having sustained a second,

unrelated right knee injury thereafter, any medical

treatment she received after January 2, 2012, to include

her second knee surgery, is unrelated to her March 2011

compensable injury.  Furthermore, I find that, having

reached the end of her healing period by January 2,

2012, the claimant is barred from receiving additional

temporary total disability benefits after that date,

particularly from March 1, 2012, through April 7, 2014,

as awarded by the majority.  

Based upon the above and foregoing, I find

that the claimant has failed to prove that she is

entitled to additional medical or temporary total

disability benefits pursuant to her right knee injury

after January 2, 2012.  Therefore, I dissent from the



MCGARVEY-G102174
    

31

majority opinion awarding the claimant additional

medical and temporary total disability benefits.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of additional medical benefits for her compensable right

knee injury and for additional temporary total

disability benefits from March 1, 2013 through April 7,

2014. I disagree that the claimant did not prove that

she sustained a back injury, for which she is entitled

to medical and indemnity benefits.

The claimant fell as she left a patient’s

home, missing a step as she exited, on March 7, 2011.

She landed on concrete pavement and immediately felt

burning pain in her right knee. She had pain, swelling

and limited range of motion. On May 26, 2011, she

underwent surgery for a lateral meniscal tear and

lateral condylar osteochondral lesion. Afterward her

activities were limited due to her right knee.

The claimant first reported back pain in
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September 2011. Dr. Angel assessed right hip pain at

that time. A bone scan suggested degenerative change at

L4 in October 2011, when Dr. Angel assessed right

trochanteric bursitis and sciatica. In November 2011,

Dr. Angel drew a causal connection between her fall and

her back and hip pain.

Dr. Varela performed an independent medical

examination in January 2012. The claimant testified that

Dr. Varela’s physical examination was very brief. Dr.

Varela dismissed all the claimant’s injuries as

degenerative in nature and stated that there was no

evidence of a back or pelvic injury at the time of the

fall. 

An MRI was performed in February 2012, which

showed a disc protrusion at L4-5 causing foraminal

narrowing and impingement, disc protrusion at L5-S1

causing foraminal stenosis, and endplate changes at L4-5

and L5-S1.

In April 2012, Dr. Angel noted that the

claimant’s knee pain was worsening. An MRI showed a

meniscus tear, which was repaired in April. Dr. Angel

related this to her March 2011 work injury. She was

released to work April 2014.

The evidence supports a finding that the
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claimant sustained a compensable injury to her back at

the same time that she injured her knee. The main

element to discuss is causation.

First, the claimant fell as she was twisting

and landed on her knee. The mechanism of injury alone is

consistent with a back injury, especially in light of

the claimant’s heavier weight.

Second, the claimant did not have a history of

back pain, despite a physically demanding work history

and despite her weight, other then episodes in 2004 and

2010, both involving an accident.

Third, the claimant’s knee symptoms did not

resolve for two months between her fall and her surgery,

and after that surgery, she remained limited in her

ability to use her knee at all. Thus, the claimant’s

gait was altered to favor her injured knee, causing her

body to be out of alignment as she went about her

activities. This altered gait, alone and when considered

in light of her weight, is also consistent with the

claimant’s back problems.

Fourth, there are objective findings of disc

bulges in the claimant’s lumbar spine, also consistent

with her complaints.  In a bone scan in October 2011,

degenerative change was identified at L4. In February
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2012 MRI scan, bulges were observed at L4-5 and L5-S1.

These were not described as degenerative. Whether those

bulges are considered acute developments or degenerative

change, the facts are undeniable that the claimant was

asymptomatic immediately prior to the fall, and within

some months, she was symptomatic. 

For the foregoing reasons, I concur in part

but must dissent in part from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


