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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G104699

FELIPE MARQUEZ, EMPLOYEE  CLAIMANT

PIPELIFE JET STREAM, EMPLOYER RESPONDENT NO. 1

TRAVELERS INSURANCE COMPANY,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MARCH 16, 2015

Upon review before the FULL COMMISSION, in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE TOD C.
BASSETT, Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 28, 2014.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on May 7,
2014, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.
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2. The parties’ stipulation that claimant earned
an average weekly wage of $830.63 is also
hereby accepted as fact.  This results in
compensation rates of $554.00 for total
disability benefits and $416.00 for permanent
partial disability benefits.

3. Claimant has failed to prove by a
preponderance of the evidence that he is
permanently totally disabled.

4. Claimant is not entitled to permanent partial
disability benefits in excess of his 15%
permanent physical impairment rating pursuant
to A.C.A. § 11-9-522.  Claimant was discharged
for misconduct in connection with his work.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the August 28, 2014,

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I

must  dissent from the majority opinion. The claimant

sought permanent total disability benefits or wage loss

benefits and an attorney’s fee arising out of his

compensable lumbar spine injury and 15% permanent

anatomical impairment rating. I would award permanent

total disability benefits.

The claimant is forty-three years old, with a

seventh grade education from schools in Mexico. He has

performed manual labor his entire life. He sustained a

low back injury in September 2010, for which he received

conservative treatment by Dr. Benjamin. He was referred

to Dr. Katz, a neurosurgeon, in November 2010, and given

work restrictions, which were honored. In January 2011,

the claimant had experienced some improvement, and his
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restrictions were eased somewhat. At the end of January

2011, the claimant was terminated for reasons

independent of his injury. Since that time, he had been

unable to return to work. 

In July 2011, the respondents sent the claimant to

Dr. Blankenship, a neurosurgeon, due to his increasing

pain. Dr. Blankenship recommended a discogram, which was

performed in July 2011, and surgery, which was performed

in October 2011. A second surgery was required in

November 2011. After physical therapy, the claimant

enjoyed improvement, but he still had left leg pain. An

MRI was performed in January 2012, and a functional

capacity evaluation was performed in March 2012. 

The March 2012 functional capacity evaluation

showed that the claimant put out fully reliable effort

for the test. He was able to lift/carry up to fifty

pounds occasionally, up to twenty-five pounds

frequently, and no more than ten pound constantly.

In March 2012, Dr. Blankenship noted the claimant

pain in the sacroiliac joint on the left, for which he

recommended an injection, which was performed in April

2012, with only slight benefit. Dr. Blankenship

performed a fusion of the sacroiliac joint in June 2012,
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which almost completely resolved his sacroiliac pain.

Subsequently, the claimant experienced mechanical back

pain. 

I note that the Administrative Law Judge, whose

opinion was affirmed and adopted by the Full Commission,

seems to state that Dr. Blankenship relied upon the

March 2012 functional capacity evaluation in his

November 2012 report, but the record does not support

that finding. Dr. Smith indicated that he ordered

another functional capacity evaluation, and Dr.

Blankenship stated at the opening of his November 2012

report that this visit was “in follow-up after his FCE.”

Likewise, the claimant testified that there was a second

evaluation. Dr. Blankenship would not have referred to a

visit as a follow up after a functional capacity

evaluation, when it occurred eight months and three

surgeries after the functional capacity evaluation. 

In his November 2012 report, Dr. Blankenship noted

that Dr. Blankenship’s diagnosis on that date was low

back pain, fibromyalgia, myalgia and myositis. Dr.

Blankenship noted that the claimant achieved fifty-one

of fifty-one consistency measures, “as I expected with

Felipe.” The claimant reported his pain to be 40% of the



MARQUEZ - G104699 6

worst pain imaginable, which was an improvement from 60-

70% at his original visit. The claimant’s symptoms were

“essentially mechanical lower back pain.” Dr.

Blankenship stated that although the claimant had

reached “maximum medical improvement from the standpoint

of his surgical treatment, I still think that he will

get better if he continues to exercise and do the things

he needs to do.” He went on to state that:

Unfortunately based on his FCE, he is unable
to return to his pre-injury job. I have placed
a permanent weightlifting restriction on him
of 25 pounds. If a job comes up [that]
involves an occasional lifting up to 50
pounds, I would feel like this would be
appropriate based on his FCE, but if there is
any consistent lifting above 25 pounds, it is
something he should not do. He also has
demonstrated good knowledge of proper lifting
techniques, as well as his home exercise
program.

This gentleman would need to be seen by Rhonda
every three months in the pain clinic for
hydrocodone and sertraline. Both of these
medications in my opinion are prescribed
directly related to his original injury and
subsequent treatment thereof.

The claimant then began pain management which

continued at least through the date of the hearing. 

The Social Security Administration found him to be

disabled from working.

A vocational expert found the claimant to be unable
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to return to work and that there were no jobs in the

national economy which the claimant could perform. This

report stated that the claimant’s injury, remaining

symptoms and resulting conditions, his use of medication

and side-effects thereof, his physical limitations which

the expert observed during a forty-five minute interview

and his limited concentration due to pain and medication

precluded the claimant from even sedentary work. The

expert clarified that he was aware of the results of the

March 2012 functional capacity evaluation when he made

his assessment.

The claimant was on significant pain medication,

including hydrocodone, sertraline and oxycontin, on a

daily basis, which precluded him from returning to most

if not all employment, but certainly from any employment

around heavy equipment. He testified to and consistently

reported limitations in bending, stooping, twisting,

sitting and standing. The claimant’s constant,

significant pain, kept the claimant in a state of

distraction, as did the pain medication. That inability

to concentrate on a task would be unacceptable in any

employment and potentially deadly around heavy

equipment. The claimant’s need for these medications for



MARQUEZ - G104699 8

his chronic, severe daily pain is documented by Dr.

Blankenship and his pain management physician. The

claimant’s pain prevents him from sleeping through the

night, forcing him to take naps during the day to

attempt to compensate. 

A video was introduced showing the claimant waxing

his car, for the purpose of demonstrating that the

claimant could return to work. The claimant used a two-

pound tool that did the actual waxing as he guided it

across the car’s surface. He performed this task for

thirty minutes. The video reflects that the claimant was

supporting himself with an arm and that he was working

in a very slow manner. Using a tool to perform the

waxing in this slow manner was quite different than

waxing by hand. The claimant’s task was a minimal

physical activity, and one in which he could stop and

start as needed.

Dr. Blankenship’s opinion did not address how the

claimant’s medication would affect his ability to work

or concentrate, how his pain would affect his ability to

work or concentrate or sleep, how long he could work

without breaks due to pain or naps due to lack of sleep

or medication, or any other factor other than his
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inability to return to his previous job and his

limitation of lifting no more than twenty-five pounds.

Dr. Blankenship’s opinion is very useful and pertinent

to this discussion, but the scope of that opinion is

limited to his prior employment, his lifting capacity,

and his need for pain management. When considered with

his experience, his pain medication and the side-

effects, his inability to get sufficient sleep, his

pain, his physical limitations and his work history,

there is no question that the claimant is unemployable.

I note that even if the claimant could be found not

to be permanently totally disabled, he had certainly

sustained significant wage loss disability. An award of

wage loss disability is not barred by his termination,

because his return to work would have ended due to his

significant increase in symptoms and need for treatment

including three surgeries. The claimant could not have

continued to perform that job, once his condition

deteriorated. His physical limitations and his need for

significant narcotic medication which limited his

ability to perform tasks safely due to the side effects,

as well as limiting his ability to focus and stay awake,

prevented his continued return to work. Thus, similarly
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to a healing period, the claimant had re-entered a

period of eligibility for wage loss disability for

purposes of Ark. Code Ann. Sec. 11-9-522(b)(1), when his

condition changed so significantly.

I would award the claimant permanent total

disability benefits and an attorney’s fee.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


