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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

The respondent appeals an administrative law

judge’s opinion filed November 18, 2014.  The

administrative law judge found that the claimant proved

she sustained a compensable injury to her right shoulder

and a subsequent aggravation or recurrence of the

compensable injury.  After reviewing the entire record

de novo, the Full Commission affirms the administrative

law judge’s opinion.  

I.  HISTORY

Cindy M. Lowe, now age 51, testified that she

became employed with the respondent in November 2011. 
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The claimant testified that she first worked in the

respondent-employer’s lawn and garden department and was

eventually re-assigned to the pet department.   

The parties stipulated that an employment

relationship existed on April 11, 2013.  The claimant

testified on direct examination:

Q.  So, tell us what happened on the 11th of
April last year?

A.  I was putting out stock in the pet
department....I was re-situating these bags of
cat food where they should be going and was
unable to move the items because it was on a
pallet....

Q.  And while moving one of those 25-pound
bags, did you sensate - did you sense an
injury?

A.  Yes....I was moving -reaching to the back
to just shift in the back the bags so I could
move the whole pallet.  I felt a burning
sensation in my right shoulder and, you know,
eased off because it was - you know, I just
kind of manipulated my right shoulder to
get - kind of like ease off a cramp, and I
continued to do the job and wasn’t concerned
at that time.  Moved a few more and felt a
severe burning and it radiated down into my
hand.  So I stopped doing that, came - you
know, stood up, thought that I would just
change tasks to kind of give my shoulder a
rest, putting up smaller inventory, and I
reached back with my right hand to get
my box cutter and my whole arm went numb, and
that’s when I really got worried and went to
find a member of management.  

An x-ray report on April 11, 2013 indicated,

“Diagnosis: Work related lifting injury....Findings: No

fracture is seen.  There is no glenohumeral dislocation. 
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There is no widening of the AC joint.  IMPRESSION: No

acute fracture or dislocation identified.”  

An emergency nursing record on April 11, 2013

indicated, “Moving cat food bags - R arm at shoulder

started to have some discomfort ignored it then went

numb and cramped.”  An emergency room physician

diagnosed “R shoulder strain.”  The claimant was given a

right shoulder sling and was returned to light duty on

April 12, 2013.  

An MRI of the claimant’s right shoulder was taken

on April 24, 2013:

AC joint has moderate degenerative changes
with some increased soft tissue hypertrophy. 
No fluid in the bursa.
Supraspinatus has mild thickening increased
signal intensity with no tear.
Extensive degeneration or chronic tear of the
superior labral and anteriorly and
posteriorly.
Biceps tendon is in normal position.  No
subscapularis tear detected.
No fracture or bone destruction detected.
Impression: 1.  No rotator cuff tear detected. 
Some supraspinatus tendinopathy.  
2.  Torn superior labrum may be due to chronic
degeneration if there has been no recent
injury. 

 
The parties stipulated that an employment

relationship existed on April 25, 2013.  The claimant

testified on direct:

Q.  Tell us about the second injury that you
sustained on or around April the 25th and what
were you doing then?
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A.  I was -

Q.  Why were you back working if you had an
injury?

A.  The doctor released me to go back to work
at light duty on the 25th.

Q.  What was the restriction?

A.  No lifting or carrying any objects with
the right hand or right arm and to continue
wearing a sling.... The 25th I was - it was
the time of the evening where we were supposed
to start zoning our aisles, which is
straightening....I was kneeling on the floor
to do the lower shelves, and went to get up
and it - I only had my left hand to brace to
steady myself to get up, lost my balance and -

Q.  You fell forward into the shelving unit?

A.  Yes, I fell to the side, to my right
side....On my right shoulder that’s injured. 

Dr. Eric Gordon provided an evaluation on May 6,

2013:

Patient is a 49-year-old right-hand-dominant
female who works at Wal-Mart as a sales
associate.
She presents today for evaluation of right
shoulder pain which has been present for about
a month.  She reports onset of shoulder pain
after moving heavy bags of dog food.  She felt
a pull or twinge in her shoulder with a
burning type pain.  She went to the emergency
room and was given a Toradol shot which
helped.  She was also placed into a sling. 
She subsequently had a fall with increased
pain.  Pain is mainly located diffusely about
the shoulder, posteriorly around the neck and
down the arm....Treatment so far has included
use of soma, hydrocodone, sling and limited 
activities....

Right shoulder exam: Inspection reveals no
skin change or swelling.  With palpation there
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is diffuse tenderness about the trapezius,
scapula, and shoulder....

X-rays ordered, taken, and interpreted today
include AP, outlet, and axillary views of the
right shoulder.
MRI right shoulder not available for review
but report indicates supraspinatus
tendinopathy and superior labral
tear/degeneration.  

Dr, Gordon assessed “Right shoulder pain secondary

to rotator cuff strain and tendinosis.  I suspect the

superior labral abnormality noted on MRI is likely an

incidental finding.  I discussed this with the

patient....Recommend physical therapy program for

modalities, shoulder range of motion, strengthening....

Work restrictions are no use of right arm, wear sling as

needed.  Followup one month.”  

Dr. Gordon stated on May 6, 2013, “Cindy Lowe is

currently under my medical care and was seen in my

office today.  She may return to work on 05/06/2013. 

Activity is restricted as follows:  light duty and no

use of (R) arm.” 

The claimant testified that the respondent

terminated her employment on May 11, 2013.  

Dr. Christopher A. Arnold saw the claimant on

July 2, 2013 for right shoulder pain:

Onset was sudden.  It occurs constantly....The
pain radiates to the neck....Context: There
was an injury.
Other: lifting.  The pain is aggravated by 
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movement....She had an injury on 4/11/13 where
she was lifting 25lb bags of catfood at work
and felt “twinge” and “burning.”  She reached
for her box cutter and her arm went numb.  She
had no shoulder pain prior to this injury. 
She saw an orthopedic doctor and was placed on
light duty, and in a sling.  She had a second
injury when she fell into a shelf at work. 
Her pain, decreased range of motion, and
numbness have increased since the second
injury....

MRI from 4/24/13 reviewed with patient - it
shows a partial rotator cuff tear and AC
arthropathy.  The MRI was obtained between the
two injuries.  

Dr. Arnold assessed pain in shoulder; muscular

wasting and disuse atrophy, not elsewhere; and stiffness

of joint, not elsewhere classified.  Dr. Arnold

recommended a cortisone steroid injection.    

A pre-hearing order was filed on August 20, 2014. 

The claimant contended that “she sustained a compensable

injury to her right shoulder and right upper extremity

as the result of a specific incident while lifting bags

of cat food on April 11, 2013; that she sustained an

aggravation or recurrence of said injury as the result

of another incident on April 25, 2013; that the

respondents should be held responsible for all medical

and related treatment for her right shoulder injury,

together with continued reasonably necessary medical

treatment; that she is entitled to temporary total

disability benefits (the exact dates to be identified at
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the hearing); and that a controverted attorney’s fee

should attach to any benefits awarded.  The claimant

specifically reserves the issue of permanent

disability.”  

The parties stipulated that the respondent

controverted the claim.  The respondent contended, “the

claimant did not sustain an injury arising out of and in

the course of her employment; there is not medical

evidence supported by measurable and objective findings

of an injury caused by the alleged incidents to support

the definition of a compensable injury.”  

After a hearing, an administrative law judge filed

an opinion on November 18, 2014.  The administrative law

judge found that the claimant sustained a compensable

injury to her right shoulder on April 11, 2013 and “an

aggravation or recurrence of said injury” on April 25,

2013.  The administrative law judge awarded medical

treatment and a period of temporary total disability

benefits.  The respondent appeals to the Full

Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
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disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “2.  The claimant has proven, by a preponderance

of the credible evidence, that she sustained a

compensable injury to her right shoulder as the result

of a specific incident arising out of and during the

course of her employment on April 11, 2013, as well as

an aggravation or recurrence of said injury as the

result of a second incident on April 25, 2013, entitling

her to appropriate workers’ compensation benefits.”  The
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Full Commission affirms this finding.  The claimant

became employed with the respondent in November 2011. 

The claimant testified that she was performing

employment services for the respondent on April 11,

2013.  While reaching for a heavy bag of stock in the

pet department, the claimant felt “a burning sensation”

in her right shoulder.  The medical evidence

corroborates the claimant’s testimony.  An x-ray report

on April 11, 2013 described a work-related lifting

injury, and an emergency physician diagnosed “right

shoulder strain.”  

An MRI of the claimant’s right shoulder was taken

on April 24, 2013.  The findings on the MRI included,

“2.  Torn superior labrum may be due to chronic

degeneration if there has been no recent injury.” 

However, the evidence demonstrates that there had been a

recent injury on April 11, 2013.  We recognize Dr.

Gordon’s statement in May 2013, “I suspect the labral

abnormality noted on MRI is likely an incidental

finding.”  It is within the Commission’s province to

weigh all the medical evidence and to determine what is

most credible.  Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999).  In the present matter,

the Commission places greater evidentiary weight on the

opinion of Dr. Arnold.  Dr. Arnold reported that the
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findings on MRI included “a partial rotator cuff tear”

in the claimant’s right shoulder.  The partial rotator

cuff tear is of course an objective medical finding not

within the claimant’s voluntary control. 

The claimant testified that she experienced further

difficulties with her right shoulder while performing

employment services for the respondent on April 25,

2013.  The claimant testified that she fell into a

shelving unit and hurt her right shoulder.  When the

primary injury is shown to have arisen out of and in the

course of the employment, the employer is responsible

for every natural consequence that flows from that

injury.  Atkins Nursing Home v. Gray, 54 Ark. App. 125,

923 S.W.2d 897 (1996).  A recurrence is not a new injury

but simply another period of incapacitation resulting

from a previous injury.  See Pinkston v. General Tire &

Rubber Co., 30 Ark. App. 46, 782 S.W.2d 375 (1990).  In

the present matter, the Full Commission finds that the

April 25, 2013 incident was a recurrence of the

claimant’s right shoulder injury which occurred on

April 11, 2013.

The Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury on April 11, 2013.  The claimant

proved that she sustained an accidental injury causing
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physical harm to her right shoulder.  The injury arose

out of and in the course of employment, required medical

services, and resulted in disability.  The injury was

caused by a specific incident, identifiable by time and

place of occurrence on April 11, 2013.  The claimant

established a compensable injury by medical evidence

supported by objective medical findings, namely the

post-injury findings of a torn superior labrum and a

partial rotator cuff tear.  The claimant proved that

these objective medical findings were causally related

to the April 11, 2013 accidental injury.  On April 25,

2013, the claimant sustained a compensable recurrence of

her April 11, 2013 accidental injury.

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the

administrative law judge’s finding that the claimant

sustained a compensable injury to her right shoulder on

April 11, 2013 and a compensable recurrence on April 25,

2013.  The claimant proved that the medical treatment of

record for her right shoulder was reasonably necessary

in accordance with Ark. Code Ann. §11-9-508(a)(Repl.

2012).  The claimant proved she was entitled to

temporary total disability benefits from April 12, 2013

through May 6, 2013.  See Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The
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claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.    

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents in part, and concurs in
part.

DISSENTING AND CONCURRING OPINION

I respectfully dissent from the majority

opinion finding that the claimant proved she sustained a

compensable shoulder injury on April 11, 2013, as well

as a recurrence of that injury on April 25, 2013, which

entitles her to medical benefits and temporary total

disability benefits from April 12, 2013, through May 6,

2013.   

The claimant was initially diagnosed with a

right shoulder sprain.  Medical records from the

claimant’s emergency medical treatment at Fulton County
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Hospital on the date of the claimant’s first work-

related incident show that she presented with subjective

complaints of pain, tingling, and numbness in the

trapezius area of her right shoulder.  These records

failed to reflect, however, the presence of muscle

spasms or swelling noted upon physical examination of

the claimant’s right shoulder.

Likewise, treatment records from Dr. Jackson

fail to reflect the presence of muscle spasms noted upon

his physical examination of the claimant.  Moreover, the

claimant’s MRI study of April 24, 2013, showed some

supraspinatus tendinopathy and a torn superior labrum,

which Dr. Smith noted, “may be due to chronic

degeneration if there has been no recent injury.”  Dr.

Gordon later clarified that the claimant’s labrum tear

was most likely degenerative in etiology and, was,

therefore, an incidental finding.  Further, Dr. Arnold,

who also failed to observe muscle spasms upon

examination of the claimant, opined that the claimant’s

AC arthropathy was pre-existing, while her partial cuff

tear was likely related to the injury.  He added,

however, that his opinion was based on the fact that the

claimant did not have shoulder pain prior to her first

work-related incident.  In the same report, however, Dr.
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Arnold attributed the claimant’s shoulder pain to her

pre-existing arthritis, versus the labrum tear.  

The variations in these medical opinions

become crucial, in that the majority reasoned that the

objective finding of a labrum tear on the claimant’s MRI

study confirmed the claimant’s reported shoulder injury. 

This, in my opinion, is a misapplication of the law to

facts in this claim in that it is well-known that the

medical evidence must do more than merely establish the

existence of the injury.  See, Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999); Wal-Mart

Stores v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001).

The question is not whether there are new objective

findings, but whether there is a new compensable injury. 

Liaromatis v. Baxter Co. Regional Hosp., 95 Ark. App.

296, 236 S.W.3d. 524 (2006).  It is the injury for which

appellant seeks benefits that must be proved with

objective medical findings. Id.

Moreover, it is well-established that medical

opinions addressing compensability must be stated within

a reasonable degree of medical certainty.  Ark. Code

Ann. §11-9-102(16)(B).  Where a medical opinion is

sufficiently clear to remove any reason for the trier of

fact to have to guess at the cause of the injury, that

opinion is stated within a reasonable degree of medical
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certainty.  Huffy Service First v. Ledbetter, 76 Ark.

App. 533, 69 S.W.3d 449 (2002), citing, Howell v. Scroll

Technologies, 343 Ark. 297, 35 S.W.3d 800 (2001).

Medical opinions based upon “could”, “may”,

“possibly”, and “can” lack the definiteness required to

satisfy Ark. Code Ann. §11-9-102(16)(B), which requires

that medical opinions be stated within a reasonable

degree of medical certainty.  Frances v. Gaylord 

Container Corporation, 341 Ark. 527, 20 S.W.3d 280

(2000).  Moreover, a medical opinion based upon the

theoretical possibility of a causal connection did not

meet the standard of proof.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).  In order for a

medical opinion regarding causation to “pass muster”

such opinion must be more than speculation, and go

beyond possibilities.  Freeman v. Con-Agra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  Moreover, the

Commission need not base a decision on how the medical

profession may characterize a given condition, but

rather primarily on factors germane to the purposes of

the Workers’ Compensation Law.  Weldon v. Pierce Bros.

Constr., 54 Ark. App. 344, 925 S.W.2d 179 (1996).

I find the opinion of Dr. Arnold concerning

the etiology of the claimant’s alleged shoulder injury

both confusing and conflicting in-and-of-itself.  On one
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hand, Dr. Arnold attributed the claimant’s shoulder pain

to her pre-existing arthritis versus her labrum tear,

while on the other hand, he stated the claimant’s

symptomatology appeared to be work-related given the

fact that she had no prior pain.  In the same medical

report, Dr. Arnold again indicated that the claimant’s

labral tear was likely related to the injury, but he

failed to identify this condition as the source of her

symptoms.  Due to the inconsistencies in Dr. Arnold’s

medical opinion, I find that it lacks the definiteness

required by our Workers’ Compensation Law and the

court’s interpretation of that law to satisfy the

standard of within a reasonable degree of medical

certainty.  See, Frances v. Gaylord Container

Corporation, supra.  Furthermore, Dr. Arnold failed to

make a medical statement within a reasonable degree of

medical certainty regarding causation.  Therefore, as I

find that Dr. Arnold’s medical opinion in this matter

failed to “pass muster,” see, Freeman v. Con-Agra Frozen

Foods, supra, and I assign it little probative value as

it concerns compensability in this claim. 

Dr. Gordon examined the claimant and observed

her physical symptoms.  Furthermore, he reviewed the

claimant’s diagnostic studies, to include a report of

her right shoulder MRI.  Dr. Gordon confirmed that the
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claimant’s labral tear was incidental to the claimant’s

degenerative process as is reflected in his clinic

notes.  Dr. Gordon failed, however, to offer a medical

opinion concerning causation of the claimant’s alleged

shoulder injury.  Based upon the fact that Dr. Gordon

concluded from his assessment and treatment of the

claimant, to include a review of her diagnostic studies,

that the claimant sustained a shoulder strain for which

her labral tear as indicated by diagnostic studies was

incidental, and in the absence of a medical opinion

rendered by Dr. Gordon stating otherwise, I find that

his assessment is consistent with other medical evidence

in this claim showing that the claimant’s labral tear

was an “incidental” finding, secondary to pre-existing

arthritis.

Finally, while I acknowledge Dr. Smith’s

statement that the claimant’s MRI study showed a torn

superior labrum which “may be due to chronic

degeneration if there has been no recent injury,” I note

that this opinion lacks the definiteness required to

satisfy Ark. Code Ann. §11-9-102(16)(B), which requires

that medical opinions be stated within a reasonable

degree of medical certainty.  Frances v. Gaylord 

Container Corporation, supra.

In the absence of a medical opinion in this



LOWE - G303011 18

claim that states within a reasonable degree of medical

certainty that the claimant’s labrum tear resulted from

a work-related incident on April 11, 2013, especially in

view of the fact that the claimant has been consistently

diagnosed with pre-existing AC joint arthritis and that

the claimant’s labral tear is more likely than not

incidental to that condition, I find that any

determination of compensability in this claim must be

based primarily on factors germane to the purposes of

the Workers’ Compensation Law.  Weldon v. Pierce Bros.

Constr., supra. 

The claimant was in her late forties at the

time of her alleged compensable injury.  By the

claimant’s own admission, over the course of her

lifetime she has been involved in several activities

outside of her work for the respondent-employer that

are, by their very nature, very physically demanding. 

Furthermore, the claimant had only worked for the

respondent-employer for eighteen months at the time of

her alleged compensable shoulder injury.  Therefore,

reasonable minds could conclude that the claimant’s AC

arthritis is a consequence of those unrelated

activities.  And, while the claimant may have

experienced pain at the time of her alleged compensable

shoulder injury, she contends that she never experienced
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shoulder pain prior to this incident, in spite of the

many physically demanding activities in which she

engaged. 

Other than her own subjective history of

increased pain as reported to her medical providers, I

find that the clamant has presented no medical evidence

supported by objective findings whatsoever that she

sustained a compensable shoulder injury in April of

2013.  In the absence of medical evidence supported by

objective findings to support that the claimant

sustained a compensable shoulder injury in April of

2013, I find that the claimant has failed to present

medical evidence supported by objective findings

sufficient to prove that she sustained a compensable

right shoulder injury in the form of a labral tear on

April 11, 2013, or that she sustained an aggravation or

recurrence of that injury on April 25, 2013.  I make

this finding in view of the absence of a doctor’s

opinion stated within a reasonable degree of medical

certainty to support such a finding, and considering

that the claimant engaged in other activities that could

have caused her shoulder condition.  

In my opinion, the preponderance of the

evidence in this claim demonstrates that the claimant’s

labral tear was more likely than not the result of pre-
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existing degeneration in the claimant’s shoulder that

was caused by years of overuse from activities unrelated

to her work for the respondent-employer.  Therefore, I

find that the claimant has failed to prove

compensability of her alleged April 11, 2013, shoulder

injury, or an aggravation or recurrence of that injury

thereafter, and compensability of the claimant’s alleged

shoulder injuries should be denied along with temporary

total disability benefits from April of 2013 through

May 6, 2013.  

Accordingly, I must respectfully dissent.

 

                                                       
                        KAREN H. McKINNEY, Commissioner


