
NOT DESIGNATED FOR PUBLICATION
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FERGUSON ENTERPRISES, INC., EMPLOYER RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY,
CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 14, 2015
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Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 8, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The employee-employer-carrier relationship
existed at all relevant times, including
October 22, 2010.

3. I hereby accept the aforementioned
stipulations as fact.
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4. The claimant failed to prove his entitlement
to additional medical treatment, in the form
of a third lumbar surgery, as recommended by
Dr. Saer. Hence, I find that this treatment is
not reasonably necessary in connection with
the back injury received by the claimant on
October 22, 2010.

5. The claimant failed to prove his entitlement
to additional temporary total disability
compensation from January 31, 2013, to date
yet to be determined.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award

additional medical benefits, temporary total disability

benefits from January 31, 2013 to a date yet to be

determined and an attorney’s fee.

The claimant sustained a compensable low back

injury on October 22, 2010, for which he received a 12%

permanent anatomical impairment rating and payment of

permanent partial disability benefits as a result, as

well as some medical and temporary total disability

payments. The claimant sought additional medical

benefits, temporary total disability benefits from

January 31, 2013 to a date yet to be determined and an

attorney’s fee.
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The claimant did not have back pain prior to

October 22, 2012, despite working as a mechanic, a yard

man, a dock master, a lifeguard, a firefighter, and for

the respondent pipe-laying company as a ground labor

hand and then as a fencing crew leader. He drove a truck

and trailer, operated heavy equipment and did a lot of

heavy lifting. 

On October 22, 2010, the claimant was picking

up a gate to put it on its hanger bolts, when he

experienced a sensation of popping or pulling which was

“very, very painful” and knocked the breath out of him.

He lay on the ground for an hour or more, before he was

able to crawl to his truck to get his phone. His father

was calling when he reached the phone, because it was

almost time to go home. His father came out to the

location and loaded the claimant’s supplies on the

trailer and the claimant into the truck. The claimant

reported his injury to his employer, who sent him to the

doctor. At that time, he had burning pain and pain that

was stabbing and felt of an electrical shock, mainly in

his lower back and down his left leg, with muscle

spasms.

The claimant underwent a microdiscketomy by
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Dr. Arnold on January 14, 2011, which did not improve

his condition, and a hemilaminectomy and diskectomy on

April 29, 2011 by Dr. Arnold, which gave him improvement

for two weeks before his symptoms returned. 

The claimant testified that there had been no

re-injury and that he followed Dr. Arnold’s post-

surgical instructions to the letter.  

Dr. Arnold released him at maximum medical

improvement on July 7, 2011 with a 10% permanent

anatomical impairment rating and a light duty work

restriction.

The claimant received a change-of-physician

order to see Dr. Ackerman for pain management. After an

MRI, he was referred to Dr. Saer, who ordered a CT and

recommended a fusion, which was denied. Dr. Ackerman

continued to treat the claimant pharmaceutically. He was

prescribed Lyrica, Celebrex and Hydrocodone, and

sometimes substituted previously prescribed Baclofen and

Flexeril for the Hydrocodone. The Hydrocodone made him

feel sleepy, dizzy and “floaty.” It did dull his pain

somewhat.

Dr. Calhoun performed an independent medical

evaluation. He stated that the claimant was at maximum
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medical impairment and did not recommend surgery. He

added 2% to his permanent anatomical impairment rating.

The claimant understood the risks of surgery,

but he wanted the fusion surgery, in order to live a

normal life. He wanted to be able to hold his son and

play with his daughters and to be able to sleep in bed

with his wife instead of in a recliner.

On the date of the hearing, the claimant took

two Hydrocodone in the morning, before leaving the

house. Between that time and the hearing, he took two

Flexeril. He had to stop twice during the hour and a

half drive to the hearing. 

The claimant was never pain-free, but he was

able to control it at a level of four or five on a pain

scale of one to ten. He had back pain and left leg pain.

The claimant tried but was unable to hunt or fish. He

was able to go to Wal-Mart every once in a while. He

spent ninety percent of his time at home. He and his

wife and children lived with his parents as a result of

his injury. He was unable to do many household chores.

He loved to work on cars, but he was no longer able to

bend or twist to be able to do maintenance on his own

cars. 
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The claimant stated that he spent most of his

time in a recliner. He would walk briefly on the porch

for some fresh air and to stretch his legs. He had been

unable to work since the accident. He was directed at

one point in 2012 to try to work, so he obtained

employment, but was unable to perform the job duties,

physically. He worked through the pain, but he did not

meet the minimum requirements for the job for ninety

days. 

The claimant was drawing Social Security

disability benefits at the time of the injury. 

The claimant wanted to go back to work, to

play with his kids, to help with household chores, and

to fish and hunt, if a doctor could make him better. He

has thought about going to school, and would like to

have a job as an inspector in the oil and gas industry.

He stated that in his current condition, he could not

perform that job.

The claimant was seen on October 24, 2010,

with severe low back pain after feeling a pop and spasms

in his low back while lifting a sixteen-foot steel gate. 

The diagnosis was muscle spasm of the lower back. He was

prescribed medication and instructed to rest. 
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Dr. Abiseid examined the claimant on October

25, 2010. He assessed a lumbosacral sprain/strain and

ordered an MRI. This was performed on November 18, 2010

and showed a herniated disc at L4-5 with foraminal

narrowing and a protrusion at L5-S1 with foraminal

narrowing.

Dr. Arnold evaluated the claimant on January

3, 2011. He noted the claimant’s intractable low back

pain with radicular symptoms in the left leg, as well as

a herniated disc at L4-5. Dr. Arnold recommended

surgery. The claimant was to remain off work. Dr. Arnold

attributed all of the claimant’s symptoms to the work

injury. Dr. Arnold performed a microdiscectomy at L4-5

on the left on January 14, 2011.

The claimant’s low back and left leg symptoms

did not improve after surgery. An MRI on March 23, 2011,

showed improvement in the L4-5 protrusion but scar

tissue effaced the L5 nerve root. The annular tear and

protrusion at L5-S1 effaced the S1 nerve root as well.

Dr. Arnold performed a hemilaminectomy with disckectomy

on April 29, 2011, for his recurrent herniated nucleus

pulposus with stenosis at L4-5. Dr. Arnold reported

improvement on May 10, 2011, and on June 9, 2011, the
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claimant’s symptoms were much improved, and his

neurological symptoms were resolved. On July 7, 2011,

Dr. Arnold wrote that the claimant had a pain level of 3

to 4 on a scale of one to ten. He was at maximum medical

improvement with a permanent anatomical impairment

rating of 10%. He could return to work light duty as 

tolerated. 

Dr. Ackerman evaluated the claimant on June

27, 2012. He opined that the claimant needed further

evaluation of his low back and leg symptoms, because

these had worsened. Dr. Ackerman recommended testing to

rule out chronic radiculitis related to the herniated

disc. He recommended analgesic medication, a muscle

stimulator and a back brace. He likewise recommended a

EMG/NCV study to document nerve injury. He felt that a

transforaminal epidural steroid injection could help.

Dr. Ackerman’s goal was to reduce his pain and enable

him to return to work, although not back to heavy

lifting.

On October 24, 2012, Dr. Ackerman noted the

claimant’s continued symptoms and need for

pharmaceutical pain management. He noted that the

claimant wanted to return to work and did not want to go
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on disability benefits. Dr. Ackerman recommended an

evaluation by another orthopedic surgeon. He recommended

epidural steroid injection therapy and an MRI. Dr.

Ackerman repeated his observation of the claimant’s

motivation to return to work. 

An MRI was performed on November 1, 2012, and

showed dessication with a left side bulge at L4-5 and a

right central disk bulge/herniation at L5-S1 which

slightly displaces the S1 nerve root. Dr. Ackerman noted

that the claimant had compression of nerve roots.

Dr. Saer evaluated the claimant on January 8,

2013. Dr. Saer recommended a CT myelogram to determine

if the claimant had continued impingement as well as EMG

studies. He noted that the claimant was “having enough

trouble” that he wanted to pursue treatment. A CT on

January 23, 2013 showed degenerative disc disease

without definite evidence of neural compromise and

degenerative disc disease at L4-5 and L5-S1. At L4-5,

there was scar tissue in the canal and the surgical

defect, with foraminal stenosis (narrowing) and left

lateral recess stenosis. At L5-S1, there was a bulge

which displaced the origin of the right S1 nerve root,

with foraminal stenosis and right lateral recess
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stenosis.

Dr. Saer saw the claimant again on January 31,

2013. He explained that the claimant’s options were to

continue pain management or to surgically re-decompress

the left side and do a fusion. Dr. Saer noted that he

could not guarantee improvement and that the claimant’s

expectations for relief were “somewhat modest,” hoping

to be able to have less pain to be able to enjoy normal

life activities.

In February 2013, a nurse case manager

reviewed the recommendation and denied certification,

because the claimant had not undergone physical therapy,

epidural steroid injection therapy, or a psychosocial

evaluation, and because he did not have positive

findings which correlate with L4-5 or any instability.

On January 31, 2014, Dr. Saer wrote that he

had never released the claimant to work, because his

condition did not warrant a release.

In February 2013, Dr. Ackerman noted that Dr.

Saer had recommended surgery. He reassured the claimant

that Dr. Saer is in the top five percent of United

States surgeons. The claimant’s pain was a seven on a

scale of one-to-ten.
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Dr. Calhoun evaluated the claimant and wrote

on July 2, 2014 that he reviewed the claimant’s medical

records, but that there was no indication that Dr. Saer

recommended surgery. He stated that because the CT

showed no neural impingement and because his exam showed

no evidence of a significant neuropathy, he would not

recommend surgery. He stated that based upon the

claimant’s two surgeries, he had a permanent anatomical

impairment rating of 12%.  He stated that he did not

actually review the CT myelogram study. There is no

mention of the November 2012 MRI in Dr. Calhoun’s

report.

The claimant had persistent and significant

pain with radicular symptoms. He had failed conservative

treatment. He had two failed surgeries. His pain

management physician referred him to an orthopedic

surgeon on his second visit with the claimant. The MRI

showed a left-sided disc bulge at L4-5 with a right

central disk bulge/herniation at L5-S1 which displaced

the S1 nerve root. Dr. Saer, an orthopedic surgeon,

based his opinion that fusion surgery was recommended

upon all of these factors. Dr. Saer did not promise

complete and total relief to the claimant, as is
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appropriate, but he did offer the claimant that option.

Dr. Calhoun based his opinion on a one-time

evaluation and a CT report - but not the actual CT scan

- which showed degenerative change and stenosis at L4-5

and L5-S1.

Dr. Calhoun was not privy to all of the

claimant’s records. He was under the impression that Dr.

Saer did not recommend fusion, despite the facts that

Dr. Saer did so on January 31, 2013, that the

recommendation was reviewed on February 11, 2013, and

that Dr. Saer referenced his recommendation of fusion

surgery and the subsequent denial on January 31, 2014.

Dr. Saer’s recommendation is a significant fact, based

upon an MRI as well as Dr. Saer’s evaluation of the

claimant, of which Dr. Calhoun was unaware. 

Dr. Calhoun did not review the November 2012

MRI which showed desiccation with a left side bulge at

L4-5 and a right central disk bulge/herniation at L5-S1

which displaces the S1 nerve root. Again this is a

significant fact which Dr. Calhoun did not take into

consideration. He did not review the actual scans from

the CT myelogram.

I find that Dr. Ackerman and Dr. Saer have
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more thoroughly evaluated the claimant’s condition and

all of the medical testing, and therefore Dr. Saer’s

opinion that fusion surgery is recommended is more

reliable and supported by evidence, than Dr. Calhoun’s

recommendation against surgery.

Both Dr. Ackerman and Dr. Saer recommended

epidural steroid injection therapy, but clearly, this

was never approved. EMG/NCV testing was also recommended

by both doctors but never approved. It is disingenuous

to deny a treatment because conservative treatment was

not performed, when it was the carrier who denied the

conservative treatment in the first place. If surgery

could be considered to be inappropriate at this time,

certainly the injection therapy and EMG/NCV testing is

appropriate. 

There is no value to the state in keeping this

young man unwell and unemployed, and the medical

evidence supports his need for intervention. The weight

of the evidence shows that Dr. Saer’s recommendation of

fusion surgery is reasonably necessary to treat the

claimant’s back injury. 

Likewise, the claimant is entitled to

temporary total disability benefits for that time that
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he is within his healing period and totally

incapacitated from earning wages. The claimant re-

entered his healing period no later than the date of Dr.

Saer’s recommendation of surgery, January 31, 2013, when

it became clear that the further treatment was available

to improve the claimant’s condition. The claimant’s

condition had deteriorated after Dr. Arnold’s second

attempt at surgery, and there is no question that the

claimant suffers severe back pain and radicular leg

pain. Dr. Saer stated on January 31, 2014 that he did

not release the claimant to work and that the claimant’s

condition did not warrant a release to return to work.

Thus, the evidence supports an award of temporary total

disability benefits from January 31, 2013 to a date yet

to be determined. I would also award an attorney’s fee.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


