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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F503749   

EVLYNENE KIRKENDOLPH, EMPLOYEE                   C L A I M ANT

DF&A REVENUE SERVICES DIVISION/
OFFICE OF CHILD SUPPORT ENFORCEMENT,
EMPLOYER                               RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JULY 14, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WILLIAM C. FRYE,
Attorney at Law, North Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE ROBERT H.
MONTGOMERY and the HONORABLE CHARLES MCLEMORE, Attorneys
at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 5, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.
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2. The employer/employee/carrier relationship
existed on February 17, 2005, when claimant
sustained a compensable injury.

3. The claimant’s average weekly wage was
$877.60, resulting in an applicable
compensation rate of $466.00 for temporary
total disability and $350.00 for permanent
partial disability.

4. Respondents No. 1 have paid temporary total
disability benefits from 2/22/05 until 4/27/05
and from 6/3/05 until 8/18/05.

5. Respondents No. 1 have paid all authorized and
related medical benefits.

6. Respondents No. 1 have accepted and paid a
fifteen percent scheduled impairment rating.

7. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional permanent partial
impairment benefits.

8. This case has been the subject of a prior
hearing with an Opinion filed on December 21,
2007, by this Administrative Law Judge, an
Opinion filed on April 30, 2010, by the Full
Commission, and an Opinion filed November 17,
2010, by the Arkansas Court of Appeals.  The
Arkansas Workers’ Compensation Commission’s
April 30, 2010 Opinion and the November 17,
2010 Opinion of the Arkansas Court of Appeals
constitute the law of the case and all
findings set out in those opinions are res
judicata on the issue of permanent and total
disability benefits.

9. The claimant has failed to prove a material
change in condition to warrant an award of
permanent and total disability benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a
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preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 5, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion. The claimant

has demonstrated that she experienced a significant

change of condition, warranting a new evaluation of her

disability and that she is indeed permanently totally

disabled as a result of the loss of use of her hands due

to work-related carpal tunnel syndrome.
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Dr. Burba performed an EMG/NCV test on May 14,

2012, and noted:

The amplitude is slightly reduced in all four
motor nerves in the upper extremities. The
right median antidromic sensory nerve was non-
reactive. The left median antidromic sensory
nerve, the right ulnar antidromic sensory and
the left ulnar antidromic sensory are delayed
at the peak. The F waves are within normal
limits.

Dr. Burba stated that the absent amplitude in

the right median nerve was “most likely” a severe right

carpal tunnel syndrome. As a result of this examination,

Dr. Burba recommended surgery. He stated:

Thank you for coming in for nerve conductions
recently and below are the results of your
recent nerve conduction test.
Your right carpal tunnel syndrome appears to
be much worse this year[]. I would recommend
we consider further surgical intervention.

The majority assumes that this assessment was

based upon the claimant’s complaints, but Dr. Burba was

clearly relying upon the claimant’s EMG/NCV results and

not her subjective complaints. This is supported by a

review of the EMG/NCV results since 2007.

On July 12, 2007, Dr. Burba observed right

cubital and carpal tunnel syndrome, on EMG/NCV testing.

The nerve conduction report showed that the distal

latency was delayed in her median motor and sensory

nerves across the right wrist. 

On September 8, 2008, Dr. Burba wrote, as a
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result of an EMG/NCV test that date, that the right and

left median motor and sensory nerves were delayed at the

wrist, and that the amplitude was decreased in the right

and left median and ulnar motor nerves. The conclusion

was severe bilateral carpal tunnel syndrome and axonal

motor polyneuropathy in the arms.

Dr. Burba performed another EMG/NCV test on

May 6, 2010, and noted:

The amplitude is reduced in the right and left
median nerve. The distal latency in both
median nerves is delayed. The ulnar nerve has
normal amplitude, conduction velocity and
latency bilaterally. The right median
antidromic sensory nerve was non-reactive. The
left median antidromic sensory was slightly
delayed. The palmar studies on the left side
were non-reactive. The F waves were within
normal limits.
There is a severe bilateral carpal tunnel
syndrome present.

In May 2012, Dr. Burba performed an EMG/NCV

test which showed:

The amplitude is slightly reduced in all four
motor nerves in the upper extremities. The
right median antidromic sensory nerve was non-
reactive. The left median antidromic sensory
nerve, the right ulnar antidromic sensory and
the left ulnar antidromic sensory are delayed
at the peak. The F waves were within normal
limits.

The claimant had a mild axonal motor polyneuropathy in

the upper extremities and a severe right median

neuropathy. The absent amplitude in the right median

nerve was “most likely” a severe right carpal tunnel
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syndrome.

The latest EMG/NCV test was performed in May

2014. Dr. Burba wrote that the right and left median

antidromic sensory nerves were delayed across the

wrists, and that the amplitude of all the motor nerves

was decreased, revealing bilateral carpal tunnel

syndrome.

The data upon which Dr. Burba based his

conclusions reflects that the claimant experienced a

decline in nerve performance between July 2007 and May

2014.

The claimant’s poor condition and decline is

well-documented. On July 23, 2007, Dr. Johnston wrote

that the claimant was completely disabled due to

bilateral hand neuropathy. He stated that the claimant

had lost much of the use of both of her hands, even

after surgery. No improvement was expected. 

Dr. Johnston wrote a letter on March 10, 2008,

stating that the claimant is “completely disabled” due

to her bilateral hand neuropathy. She had lost much of

the use of her hands. She had surgery to relieve her

carpal tunnel syndrome, but this was unsuccessful. Dr.

Johnston stated that the bilateral hand neuropathy was

secondary to her bilateral carpal tunnel syndrome.

The claimant has continued to need Gabapentin
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prescriptions, in increasing doses, for her nerve pain

as a result of her intractable carpal tunnel syndrome

and pain. The Gabapentin caused her to be drowsy.

Further the claimant testified that she had

lost increasing amounts of grip strength and sensation

in her arms, which was also observed by her physicians.

She could no longer drink out of a glass. She could no

longer dress herself. She had difficulty holding any

type of item with her hands. She could no longer operate

a computer, because of loss of sensation, strength,

mobility in her hands and arms.

The claimant testified that her diabetes

remained under control with medication, and that her A1C

(a diabetes marker) was six, which is normal. She was

taking less diabetes medication at the time of the

current hearing than she required in 2007. There is no

indication that her diabetes was uncontrolled, worsening

or the cause of her carpal tunnel syndrome. The fact

that her right hand was initially worse than her left

supports the fact that diabetes was not the cause of her

carpal tunnel syndrome. Dr. Johnston specifically

related her neuropathy problems to her carpal tunnel

syndrome.

The claimant has been able to find no work

within her capabilities, on her own or through a
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vocational rehabilitation specialist. With 73%

impairment to each arm, this is unsurprising.

The claimant has two permanent anatomical

impairment ratings, one by Dr. Collins and one by Dr.

Burba. On February 27, 2008, and again on October 12,

2009,  Dr. Collins opined that the claimant had a 46%

permanent anatomical impairment rating to the body as a

whole, stating:

Impairment rating is based on the 4th Edition
of the Guides to Evaluation of Permanent
Impairment, page 54. Her median nerve is
affected below the mid forearm. This yields
38% due to sensory deficit and 10% due to
motor deficit for a combined motor and sensory
deficit of 44% of each upper extremity to the
whole person, 26% on each hand.
I went to the combined values chart on page
322 and 323. Take the 26 which gives you 46%
impairment rating which is the total whole
person impairment or you can leave it as the
upper extremities.

On July 11, 2008, Dr. Burba assessed a 5%

permanent anatomical impairment rating the body as a

whole for the claimant’s carpal tunnel syndrome with

sensory deficit in the medial distribution of her right

hand, with pain, numbness and decreased grip strength.

The Guides provide that impairment of the hand

and upper extremity secondary to entrapment neuropathy

can be derived by measuring the sensory and motor

deficits according to Table 15 of Chapter 3, page 54,

which is how Dr. Collins arrived at his rating, or
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according to Table 16 of Chapter 3, page 57. 

Dr. Burba relied upon Table 18 of Chapter 3,

page 58, which is for impairment due to other disorders

of the upper extremities. This section is not for

disorders found in other sections of the Guides. It is

clear that carpal tunnel syndrome and its residuals are

covered by the Entrapment Neuropathy section of Chapter

3.1k, Impairment of the Upper Extremity Due to

Peripheral Nerve Disorders. This conclusion is supported

fully by the example in the Entrapment Neuropathy

section, regarding a patient with carpal tunnel

syndrome. Thus, the only appropriate methods for the

claimant’s impairment are found in Tables 15 and 16.

According to Table 15, the claimant’s

impairment could be no more than 38% due to sensory

deficit and no more than 44% due to motor deficit, per

arm. Dr. Collins assessed 38% for sensory deficits and

10% for motor deficits; however, his calculations are

not substantiated in the record.

Table 16 provides an impairment of 55% to the

upper extremity for median nerve entrapment at the wrist

and of 40% to the upper extremity for ulnar nerve

entrapment at the wrist, because the conditions are

severe. The EMG/NCV records show that the claimant’s has

both median and ulnar nerve entrapment in both arms.
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Where both limbs are involved, the whole-person

impairment is calculated for each limb, separately, then

combined. Guides, p. 17. Thus the claimant has, for her

right arm, a rating of 55% and of 40%, and the same for

her left arm. The combined values chart, p. 322-324,

dictates that the combination of 55% and 40% is 73%.

Thus she has a rating of 73% for each arm. The ratings

for each arm convert to ratings to the body as a whole

in the amount of 44% each. Table 3, Chapter 3, page 20.

The ratings of 44% for each arm combine in the amount of

69%, to the body as a whole.

The claimant has demonstrated a significant

change in her condition since her last hearing,

warranting reconsideration of her disability status. The

claimant has demonstrated that she is unable to earn a

wage, due to her loss of use of her arms, her loss of

strength and sensation, her inability to grip, her pain,

the side-effects of her medication, and her impairment.

I would award permanent total disability benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


