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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed January 20, 2015.  The administrative law

judge found that the claimant failed to prove she

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant proved by a preponderance of the

evidence that she sustained a compensable injury to her

left shoulder.        

I.  HISTORY

Tommy Pennington testified that he was Contract

Manager for the respondent-employer, Olameter.  Mr.
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Pennington testified that Olameter was contracted with

Entergy to read electric meters in South Arkansas.  The

testimony of Sybil Kemp, now age 44, indicated that she

became employed as a meter reader for the respondents in

about 2012.  The parties stipulated that the employment

relationship existed on April 29, 2014.  The claimant

testified on direct examination:

Q.  Were you performing employment services
for Olameter at the time this happened?

A.  Yes, sir....

Q.  Were you attempting to check a meter?

A.  Yes, sir.

Q.  Was there anything in your way?

A.  I pulled up and there was a gate that was
closed. I had a key to the gate.  I unlocked
the gate, and I couldn’t just push it open, so
I had to wrap my arm around the gate, pick up,
which we have to do all the time, pick up and
push out.  It was a huge iron gate....

Q.  So did anything happen while you were
trying to do that?

A.  While I was doing it, my shoulder and my
elbow, I felt....It popped.  I felt it, I
heard it, and at that point, I become, I had
just vomiting pain.  I mean, excruciating....

Q.  Both your left shoulder and your left
elbow is where you felt the pain?

A.  Yes, sir.
  

Tommy Pennington testified on direct examination:

Q.  And did she call you [on April 29, 2014]
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and report that she had injured herself?

A.  Yes.  

Q.  Did she tell you she had injured herself
trying to lift a gate to gain access to a
property?

A.  Right.  

Q.  Do you agree that Ms. Kemp was performing
services for Olameter when she was injured?

A.  Yes.  

Q.  Did she describe pain in her left shoulder
and left elbow?

A.  Yes....I had her meet me at the SAMA
Medical Clinic here, and we got her right on
into the doctor.

  
According to the record, Marcia P. Ford, APN saw

the claimant on April 30, 2014:

Patient words: Thinks she felt a “pop” in her
left arm or shoulder while making rounds as
a meter reader yesterday.  She was lifting a
gate.  She has used ice and ibuprofen, not
much relief of her pain.
The patient is a 42 year old female who
presents for a Work Related (“WR”) visit.  The
problem is described as an arm injury.  Date
of occurrence: (4/29/14). The problem is
a worker’s compensation claim....

The physical exam findings are as follows:
Musculoskeletal
Shoulder
Swelling - Left - No localized swelling....
No erythema.

Ms. Ford assessed “Shoulder pain, left....Alternate

duty if available, if not, she is off work.”    
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An x-ray of the claimant’s left shoulder was done

on April 30, 2014:

Clinical indication: Trauma.  No prior
imaging studies are available for direct
comparison at the time of interpretation.
Findings: There is anatomic alignment of
the osseous elements comprising the left
shoulder, and no acute bony injury is
identified.
The joint spaces are preserved.
No radiopaque soft tissue foreign body is
identified.
Impression: No acute bony injury within the 
visualized left shoulder.

Tommy Pennington’s testimony indicated that the

claimant reported for light duty work on May 1, 2014: “I

did not give her any work to do for about the first

week.  She, basically, had a just stay-at-the-office and

take it very easy for the first week that she was there. 

She didn’t, basically, do anything for about the first

week.”  Mr. Pennington also testified, “We were going to

let her crack some pecans....That was the light duty

order I was given by my boss.”  Mr. Pennington testified

that the claimant did not want to crack pecans, and as a

consequence the respondents directed the claimant to

copy in writing the respondents’ safety manual.    

Marcia Ford noted on May 22, 2014, “She relates

that her alternate work duties produce pain in her

shoulder, she states that she has been told to shell

pecans, and do a lot of writing with her right hand (she
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is left hand dominant).  States taking the pain med at

work makes her too sleepy to do the writing....Off work

as it seems her alternate duty is making her condition

worse.”  Ms. Ford continued to provide follow-up

treatment.  

Marcia Ford reported on May 29, 2014: “Movements -

Left - Range of motion decreased, Abduction restricted,

Internal rotation restricted, External rotation

restricted and Apprehension on external rotation.”  

An x-ray of the claimant’s left shoulder was taken

on June 17, 2014: “There is no radiographic evidence of

displaced fracture or dislocation.  No focal bony,

articular or soft tissue abnormalities identified. 

IMPRESSION: No fracture or dislocation.”

The record contains an undated note from the

respondent-employer’s Director of Safety and Loss

Control:

I am herby (sic) authorizing Sybil Kemp to
be sent to an Orthopedic evaluation for her
work related injury on 04/29/14....This
authorization is for the initial evaluation
only.  I would like to be updated upon the
results of the evaluation as quickly as
possible.  The results should be sent to my
office via fax and I should be notified on my
cell phone before any further treatment is
done along with her work status.  We have
light duty available in the office if needed.
All of the billing should be sent to the
address above.  I appreciate all of the
cooperation and care you have given to myself
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and our employee and hope to continue a great
working relation-ship with you.

    
Dr. Kenneth Gati reported on June 17, 2014:

Ms. Kemp comes in today to clinic for
evaluation of left upper extremity.  The
patient is a 43-year-old female who injured
her left upper extremity at work. She did
this on the 29th of April.  She reports she
was opening a gate and had to lift up on a
pole.  With that she felt a pulling tearing
sensation within her arm. The patient denies
any problems with her shoulder prior to that.
She is left-hand dominant.  The left shoulder
is giving her trouble.  The patient has been
treated with hydrocodone without relief of
symptoms....

Examination of her shoulder shows no warmth
or erythema.  She has got decreased range of
motion of her shoulder.  Unable to determine
if it is just due to stiffness or decreased
effort because of pain.  She had forward
elevation and abduction up to 90 degrees
before she resisted more motion passively.
She had good internal rotation on her side,
but she is only able to internally rotate
actively to her greater trochanter. Her
muscle strength is grossly intact, but there
is some giving away with supraspinatus testing
....She has diffuse tenderness about her
elbow.  No gross instability within her elbow.
Pulses are intact.  

X-rays of her shoulder show no acute bony
abnormalities.  

Dr. Gati assessed “1.  Shoulder pain with probable

rotator cuff strain.  2.  Elbow pain.  PLAN: At this

point, I have recommended putting her on a regular

antiinflammatory since she is just taking over-the-

counter stuff now.  I have recommended doing a steroid
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pack again for then we will put her on Celebrex since

ibuprofen does cause stomach upset.  We will put her

back in physical therapy.  I will have her do that for 

the next five weeks.  I have recommended light duty with

no overhead work.  No lifting, pushing, pulling over

five pounds.  I will see her again in clinic in a month

for followup.  Based on how she responds, we will decide

about further treatment and workup.” 

A note from South Arkansas Orthopaedics & Sports

Medicine indicated that the claimant could return to

restricted work on June 17, 2014.  Tommy Pennington

testified that the claimant presented for light duty

work on June 18, 2014.  Mr. Pennington testified that

the respondents’ light duty work was writing for two

hours and then cleaning tires with a light brush for two

hours.  The claimant testified that she did not work for

the respondents after June 18, 2014.  

Marcia Ford examined the claimant on June 19, 2014:

“Shoulder Movements - Left - Range of motion decreased

and Movements painful.”  Ms. Ford noted, “She feels that

her employers are not respecting her work limits.  She

is currently under the care of Dr. Gati, who has rxed

Celebrex, steroid pack.  She has not picked up these

meds because she cannot pay for them and is waiting for
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check from her ins company.  Advised to cont alternate

duty, follow with Dr. Gati.”  

Tommy Pennington agreed at hearing that he

suspended the claimant on June 23, 2014.  Mr. Pennington

testified on direct:

Q.  And she, in fact, returned to work on
the 27th, didn’t she?

A.  Uh-huh.  That would be right.

Q.  And she returned to work and, at that
point, on June 27th, she’s still under the
same restrictions from Dr. Gati and Marcia
Ford, right?

A.  That would be correct.

Q.  And when she reported back to work,
you gave her the same duties to perform,
isn’t that correct?

A.  That’s correct.

Q.  So it’s write for two hours and scrub
tires for two hours?

A.  That’s correct....

Q.  You offered her no other duties?

A.  That was the duties I was given to give
her....

Q.  So on the 27th of June, whenever she
would not perform the tire scrubbing duty
again, she gave you the same reasons on the
27th that she said on the 23rd, correct?

A.  I’m sure she did.

Q.  All right.  And because she gave you
those same reasons and wouldn’t do it, at
that point, you terminated her, is that right?
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A.  That’s correct....

Q.  And the only tasks that you ever offered
to Ms. Kemp as light duty are those that we’ve
already discussed, correct?

A.  That’s correct.

Q.  Cracking pecans, writing pages with her
non-dominant hand and scrubbing tires?

A.  That’s correct.  

Q.  And is it fair to say that sitting here
now, you know of no legitimate purpose for
any of those activities that were for the 
benefit of the corporation?

A.  Other than to keep her busy and have
her something to do.  

A pre-hearing order was filed on September 2, 2014. 

The claimant contended that “she injured her left elbow

and left shoulder in the course and scope of her

employment and as a result of those injuries, she was

required to seek medical services.  The respondent has

denied treatment and applicable temporary total

disability.”  The respondents contended that “the

claimant did not sustain a compensable injury.  She has

no objective medical findings.  In the alternative, if

she did sustain a compensable injury, the employer

provided light duty within her restrictions that she

refused to perform so no temporary total disability is

due and no additional medical treatment is reasonable

and necessary.”
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The parties agreed to litigate the following

issues:

1) Whether the claimant sustained compensable
left elbow and left shoulder injuries.
2) If compensability is overcome, the
claimant’s entitlement to temporary total
disability, medical,travel, and attorney’s
fees must be addressed.

After a hearing, an administrative law judge filed

an opinion on January 20, 2015.  The administrative law

judge found that the claimant failed to prove she

sustained a compensable injury.  The claimant appeals to

the Full Commission.

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-

9-102(4)(Repl. 2012), provides:

(A) “Compensable injury” means:
(I) An accidental injury causing internal
or external physical harm to the body ...
arising out of and in the course of employment
and which requires medical services or
results in disability or death.  An injury
is “accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

  
A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary
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control of the patient.  Ark. Code Ann. §11-9-102(16)

(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

In the present matter, an administrative law judge

found that the claimant failed to prove she sustained a

compensable injury.  The Full Commission finds that the

claimant proved she sustained a compensable injury to

her left shoulder.  The claimant testified that she felt

a “pop” and acute pain in her left shoulder while

lifting a heavy gate in the course and scope of her

employment on April 29, 2014.  The respondents initially

accepted compensability of the injury.  Tommy

Pennington, the claimant’s supervisor, corroborated the

claimant’s testimony that she sustained an accidental

injury while lifting a heavy gate on April 29, 2014. 

The respondents sent the claimant to a company physician

and then approved a referral to an orthopedic

specialist.    
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The medical evidence corroborates the claimant’s

testimony.  Marcia Ford, APN, reported on April 30, 2014

that the claimant felt a “pop” in her left shoulder

while performing employment services the previous day. 

Ms. Ford assessed left shoulder pain.  Marcia Ford

reported on May 29, 2014, “Movements - Left - Range of

motion decreased, Abduction restricted, Internal

rotation restricted, External rotation restricted and

Apprehension on external rotation.”  Dr. Gati examined

the claimant on June 17, 2014 and noted, “She had

forward elevation and abduction up to 90 degrees before

she resisted more motion passively [emphasis supplied].” 

Passive range of motion studies are not within a

patient’s voluntary control and can be relied upon as

objective medical findings establishing a compensable

injury.  See Hayes v. Wal-Mart Stores, 71 Ark. App. 207,

29 S.W.3d 751 (2000).  The Full Commission finds in the

present matter that the medical providers’ notations of

decreased passive range of motion on May 29, 2014 and

June 17, 2014, and June 19, 2014 constituted objective

medical findings establishing a compensable injury to

the claimant’s left shoulder.

The Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a
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compensable injury.  The claimant proved she sustained

an accidental injury causing physical harm to her left

shoulder.  The claimant proved that the injury arose out

of and in the course of employment, required medical

services, and resulted in disability.  The claimant

proved that the injury was caused by a specific

incident, identifiable by time and place of occurrence

on April 29, 2014.  Finally, the claimant established a

compensable injury to her left shoulder by medical

evidence supported by objective findings, namely the

medical providers’ reports of decreased  passive range

of motion in the claimant’s left shoulder.

B.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12(Repl. 2012).  Whether or not a claimant’s

healing period has ended is a question of fact for the

Commission.  Dallas County Hosp. v. Daniels, 74 Ark.

App. 177, 47 S.W.3d 283 (2001).
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In the present matter, the Full Commission has

found that the claimant proved she sustained a

compensable injury to her left shoulder on April 29,

2014.  Marcia Ford, APN treated the claimant beginning

April 30, 2014 and assessed “Left shoulder pain.”  Ms.

Ford recommended “Alternate duty if available, if not,

she is off work.”  The claimant’s supervisor, Tommy

Pennington, testified that the claimant returned to

light-duty work on May 1, 2014.  Mr. Pennington

testified that the respondents soon directed the

claimant to perform activities such as shelling pecans,

copying a safety manual, and washing tires with a small

brush.  The Full Commission reiterates that the

claimant, who is left-handed, was under work

restrictions at this time.  Mr. Pennington agreed at

hearing that these activities provided no benefit to the

respondent-employer and were meant “to keep her busy and

have her something to do.”

Marcia Ford reported on May 22, 2014 that the

claimant’s work for the respondents was “making her

condition worse.”  Ms. Ford took the claimant off work. 

The Full Commission therefore finds that the claimant

remained within a healing period for her compensable

left shoulder injury and was totally incapacitated from
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earning wages beginning May 22, 2014.  Dr. Gati assessed

“probable rotator cuff strain” on June 17, 2014.  Tommy

Pennington suspended the claimant on June 23, 2014 and

then terminated the claimant’s employment.  The claimant

testified at the October 23, 2014 hearing that she had

begun receiving full-time pay with another employer two

weeks earlier.  We therefore find that the claimant was

not totally incapacitated from earning wages as of

October 9, 2014.  The claimant proved she was entitled

to temporary total disability benefits from May 22, 2014

through October 9, 2014.  

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury to her left shoulder.  The claimant

proved that the medical treatment of record was

reasonably necessary in accordance with Ark. Code Ann.

§11-9-508(a)(Repl. 2012), including the recommendations

of medication and physical therapy.  The claimant proved

that she was entitled to temporary total disability

benefits from May 22, 2014 through October 9, 2014.  The

respondents are entitled to a credit for temporary total

disability benefits already paid for the period of

May 22, 2014 through October 9, 2014.  The claimant’s
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attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(a)(Repl. 2012). 

For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.

       ERIC PAUL WELLS, Special Commissioner

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

The majority has found that the claimant

sustained a compensable injury which has been

established by objective findings of decreased range of

motion.  The decreased range of motion relied upon by

the majority is found in Dr. Gati's June 17, 2014,

report in which he stated: "She had forward elevation

and abduction up to 90 degrees before she resisted more

motion passively."

True passive range of motion testing is an

objective finding.  However, I cannot find that Dr.
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Gati's comments amount to objective medical findings. 

First, I note that Dr. Gati stated in that same report:

"She has got decreased range of motion of her shoulder. 

Unable to determine if it is just due to stiffness or

decreased effort because of pain."  The statement

immediately precedes the statement relied upon by the

majority.  Accordingly, reasonable minds cannot conclude

that Dr. Gati conducted passive range of motion testing

when he undeniably stated that he did not know if the

claimant's range of motion was due to stiffness or pain. 

If it was related to pain, then the limitation would be

active, not passive.

Second, there is no evidence that Dr. Gati

even conducted passive range of motion testing.  This is

evident by the fact that Dr. Gati's findings of "forward

elevation and abduction up to 90 degrees…" is not

consistent with the requirements for range of motion

testing in the AMA Guides to the Valuation of Permanent

Impairment, 4th ed.  Flexion and extension measurements

as well as internal and external measurements and

abduction and adduction measurements are required to

fully assess one's range of motion.  There is no

evidence that Dr. Gati performed or recorded each of

these measurements.  While he noted elevation,
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abduction, and internal rotation, he did not record the

corresponding opposite measurement for each of these

movements.  Moreover, in noting the claimant's internal

rotation, Dr. Gati stated that the claimant was only

able to internally rotate actively to her greater

trochanter, thus evidencing active range of motion not

passive range of motion.  Accordingly, Dr. Gati's

report, while using the term passively in regard to

range of motion, is void of any persuasive evidence that

he actually performed passive range of motion testing. 

Since Dr. Gati did not conduct passive range

of motion testing, and since Dr. Gati clearly stated

that he does not know if the claimant's range of motion

restrictions are the result of stiffness or pain, I

cannot find that the claimant has established a

compensable injury by objective medical findings.

No acute or objective findings were ever

documented in the claimant's medical treatment and the

claimant was never assessed with anything more than a

shoulder strain and elbow pain which, I note, appear to

have been default diagnoses.  In the absence of medical

evidence supported by objective findings to prove an

injury in this claim, the claimant has failed to prove
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compensability.  Therefore, I must respectfully dissent

from the majority opinion.  

      KAREN H. McKINNEY, Commissioner


