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OPINION AND ORDER

The respondent appeals an administrative law judge’s

opinion filed September 8, 2014.  The administrative law

judge found that the claimant proved his left shoulder

condition was a compensable consequence of his compensable

right shoulder injury.  After reviewing the entire record de

novo, the Full Commission reverses the administrative law

judge’s opinion.  The Full Commission finds that the

claimant did not prove his left shoulder condition was a

natural consequence of his compensable right shoulder

injury.    
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I.  HISTORY

Aubrey Jay Ingram, now age 60, testified that he became

employed as a maintenance mechanic for the respondent in

1995.  The parties stipulated that the claimant “sustained a

compensable injury to his right shoulder and thumb on June

7, 2001.”  The claimant testified, “I had a slip and fall. 

I was coming down off of a blender, stepped - tried to step

onto the scissor lift, and I slipped and fell and had to

catch myself with my right arm.”  

Dr. Konstantin V. Berestnev’s assessment in July 2001

was “Right shoulder pain, suspect rotator cuff injury.”  Dr.

B. Raye Mitchell performed surgery in October 2001: “Open

repair of right rotator cuff.  Acromioplasty.  Distal

clavicle resection.”  The pre- and post-operative diagnosis

was “Right rotator cuff tear.  AC arthropathy.”  Dr.

Mitchell performed another surgery in April 2002: “Right

open repair of rotator cuff acromioplasty.”  The pre- and

post-operative diagnosis was “Right recurrent rotator cuff

tear.”  Dr. Mitchell returned to the claimant to “one arm

restricted duty” on April 15, 2002.  The claimant described

light duty work for the respondent: “Sat in the parts room

and passed out parts, did inventory.  Stuff like that.”  
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Dr. Robert J. Tomlinson, Jr. noted in July 2002, “He is

on restricted duty.  He sits at a computer.”  Dr. Tomlinson

performed surgery in September 2002: “1.  Open rotator cuff

repair, side-to-side.  2.  Arthroscopic distal

claviculectomy.  3.  Placement of subacromial catheter.” 

The post-operative diagnosis was “A2, B2, C2 full thickness

rotator cuff tear of the right shoulder.  Impingement

syndrome, type III, of the right shoulder.”  Dr. Tomlinson

returned the claimant to work, “no use of the right arm,” on

September 23, 2002.  Dr. Tomlinson assigned the claimant a

4% anatomical impairment rating on December 11, 2002 and

stated, “He may return to work.  No lifting or carrying

greater than 2 pounds.  No work at or above shoulder level.” 

The parties stipulated that “the respondent paid some

benefits, including a 4% impairment rating to the body as a

whole.”

The claimant participated in a Functional Capacity

Evaluation on January 16, 2003: “The results of this

evaluation indicate that Aubrey Ingram can perform physical

demands in the medium category for work.  Results indicate

that Aubrey Ingram can demonstrate at least medium physical
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demands of work for a typical 8 hour work day with

occasional lifting.”  

Dr. David Collins performed surgery in March 2004: “1. 

Revision rotator cuff repair.  2.  Application of ortho-

biologic xenograft (restore implant - small intestine

submucosa).”  The pre- and post-operative diagnosis was “1. 

Occupation-related injury, right shoulder.  2.  Failed

rotator cuff repair, right - multiple.  3.  Recurrent

rotator cuff tear.”

Dr. R. Bryan Benafield’s impression in June 2004 was

“Right thumb CMC arthritis, possible post-traumatic.”  Dr.

Benafield performed surgery in December 2004: “Right thumb

carpal metacarpal arthroplasty (ligament reconstruction and

thumb interposition).”  The pre- and post-operative

diagnosis was “Right thumb CMC arthritis.”  Dr. Benafield

returned the claimant to regular work in March 2005 but

again restricted the claimant’s work duties in April 2005.

An Upper Limb Functional Capacity Evaluation was

performed on June 13, 2005: “I believe the job category that

best fits his physical capabilities is the U.S. Dept. of

Labor’s ‘Medium’ category (50 lb occasional, 20 lb frequent,

10 lb constant).  I also believe that resistive use of the
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Right UE should be limited to 20#, that overhead and

resistive reaching with the Right UE should be secondary

(not primary) job duties, that the majority of tasks should

be performed with his Right elbow at his side, and that

significantly repetitive or resistive pinching or gripping

should be limited to occasional job tasks.”  

The claimant testified that he last worked for the

respondent-employer in approximately July 2005.  The record

indicates that the claimant subsequently became employed for

a time with “Roll-Off Services.”  The claimant testified

that he worked as a machine operator for Roll-Off Services. 

The claimant testified that he did not injure either

shoulder while employed with Roll-Off Services.  Dr.

Mitchell noted on April 3, 2006, “Jay slipped on a wet floor

at work, suffering an injury to his left knee.”  The record

indicates that this accident occurred during the claimant’s

employment with Roll-Off Services.  Dr. Mitchell performed

surgery on April 10, 2006: “Left knee arthroscopy, partial

medial meniscectomy, chondroplasty of the medial femoral

condyle.”  The claimant agreed on cross-examination that his

employment with Roll-Off Services was terminated at about

this time.      
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Dr. Michael M. Moore performed surgery in June 2006:

“1.  Right carpal tunnel release.  2.  Right thumb CMC joint

exploration with debridement of bone.  3.  Excision radial

sensory nerve neuroma buried into soft tissue.”  Dr.

Mitchell noted on August 15, 2006, “He has a 2% partial

permanent impairment to his knee secondary to meniscectomy.” 

Dr. Moore stated on August 18, 2006, “He will reach his

maximum medical improvement on 08/28/06 at which time he can

resume regular activities, including work.”  Dr. Moore

assigned a 7% impairment to the claimant’s right hand on

August 21, 2006.  

The claimant testified that he began performing part-

time maintenance work at an apartment “four-plex” in

addition to lawn care work.  The claimant testified on

direct examination that he did not injure either shoulder

while performing maintenance work or lawn care.  The

claimant participated in a Functional Capacity Evaluation on

August 8, 2007: “Mr. Ingram demonstrated the ability to

perform material handling activities within the Heavy work

level with an Occasional bi-manual lift/carry up to 80 lbs. 

Mr. Ingram also demonstrates the ability to lift 30 lbs.

with the RUE as compared to 35 lbs. with the LUE when
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lifting to shoulder level....Overall, Mr. Ingram

demonstrates the ability to perform work within the HEAVY

Physical Demand Classification as determined through the

guidelines established by the U.S. Department of Labor over

the course of a normal workday.”

Dr. Christopher A. Arnold examined the claimant in

September 2009 and gave the following impression: “Right

shoulder pain secondary to probable recurrent cuff tear,

cannot rule out other.  PLAN: I recommend obtaining an

arthrogram MRI of the right shoulder to start off with to

see if it is torn....I am actually going to have him come

back and see Dr. Cox who is in my practice and specializes

in disorders of the shoulder.”  Dr. Wesley K. Cox assessed

the following in October 2009: “1.  Chronic rotator cuff

tear with repair x 4.  2.  Right biceps

tendinitis....Injection was performed.  I will see him back

in six weeks and we will let his response to his injection

guide us.”  Dr. Cox performed another injection in December

2009.  

The claimant followed up with Dr. Cox in January 2010:

“The fact that the injection provided him good relief is a

very positive thing....I am enthusiastic that arthroscopic
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evaluation debridement and tenotomy if necessary would help

him dramatically....Where I left it with him today is that

he certainly meets criteria for arthroscopic biceps tenotomy

and labral debridement, evaluation of his rotator cuff and

repair if necessary but that will ultimately be his decision

based on his pain.”      

A pre-hearing order was filed on May 26, 2010.  The

claimant contended that he was “entitled to additional

medical treatment for his right shoulder and thumb.”  The

respondent contended that “the claimant has received all

benefits to which he is entitled under the Workers’

Compensation Act.  Further, the respondent denies that the

claimant is entitled to additional medical treatment.”  The

parties agreed to litigate the following issue: “1.  The

claimant’s entitlement to additional medical treatment for

his right shoulder and thumb.”

Dr. Earl Peeples examined the claimant on December 17,

2010 and reported in part, “I would not recommend additional

surgery for Mr. Ingram for a shoulder which has been

operated four times.  He has adequate range of motion.  He

is on disability and does not plan to return to the active
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work force.  His level of pain does not appear to be

incapacitating.”  

After a hearing, an administrative law judge filed an

opinion on August 24, 2011.  The administrative law judge

found, “2.  Claimant has met his burden of proving by a

preponderance of the evidence that he is entitled to

additional medical treatment for his right shoulder and

thumb from Dr. Cox.”  The respondent did not appeal the

administrative law judge’s August 24, 2011 opinion.  

Dr. Cox performed surgery in March 2012: “Arthrex

proximal biceps SwiveLock tenodesis screw with PEEK saddle.” 

The post-operative diagnosis was “1.  Right shoulder

bicipital tenosynovitis.  2.  Right shoulder pain.  3. 

History of right shoulder rotator cuff repair times four. 

4.  Partial-thickness rotator cuff tearing.”

The claimant testified on direct examination:

Q.  When did your left shoulder start to bother    
          you?

A.  It was - it was sometime in 2013.  It just     
          kind of just gradually started hurting and aching  
          and I seen Dr. Cox for it.  

Q.  And what do you believe has caused the problem 
          with your left shoulder?
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A.  I believe that it’s overuse of it, trying to   
          compensate because I’m not left-handed, and I had  
          to stop using my right arm and using my left.  

Q.  And what kind of things do you have to use     
          your left arm to do?

 A.  I have to use it pretty much for everything,  
           like getting dressed or cooking or, you know,     
           taking out the trash.  I can’t do any reaching    
           above my shoulders with my right arm so I’d have  
           to turn and go to my left arm.  

According to the record, the claimant saw Dr. Cox on

January 9, 2013: “He is having pain in the right shoulder

and when he reaches out it feels like a stabbing pain....Jay

does complain of his left shoulder hurting in the bicep area

as well.”  Dr. Cox assessed “Biceps tendinitis, Pain-

Shoulder, Cervical Pain, Cervical Radiculopathy (Brachial

neuritis or radiculitis nos).”  

The claimant followed up with Dr. Cox on April 1, 2013:

“Jay is at maximal medical improvement....With functional

capacity exam he has qualified for light or sedentary duty

and cannot see Jay being able to return to heavy labor.  I

can see that future treatment may be needed.  If the pain

continues or worsens, reverse shoulder replacement would be

the next surgical treatment for him.”      

Dr. Mark Bonner saw the claimant on June 17, 2013: “The

patient is a 58 year old male who presents with sinus



INGRAM - F300698 & G306131 11

symptoms (acute), fatigue and musculoskeletal pain.”  Dr.

Bonner noted that the onset of the claimant’s

musculoskeletal pain was “year ago....It occurs constantly

and is worsening.  Location: left shoulder (rotator cuff). 

The pain is aching, burning, sharp and throbbing.  Context:

there is an injury.  The pain is aggravated by movement. 

Associated symptoms include decreased mobility, joint

tenderness and weakness.”  Dr. Bonner’s assessment included

“Rotator cuff syndrome of left shoulder.”      

The claimant followed up with Dr. Cox on June 24, 2013:

“Jay says that his right shoulder is not any better.  Pain

is in the same location which is on top and in the front of

the shoulder.  He would like to talk about his left shoulder

because it’s in a lot of pain also.”  Dr. Cox assessed

“Biceps tendinitis, Pain-Shoulder, Cervical Pain, Cervical

Radiculopathy (Brachial neuritis or radiculitis nos),

Rotator Cuff Syndrome (Disorders of bursae and tendons in

shoulder region, unspecified).”  Dr. Cox commented, “The

left shoulder pain has been mentioned briefly in prior

visit.  The continued left shoulder pain is due to being

used as the work horse since I’ve known Jay.  It seems

reasonable that this pain is due to overuse.  Left rotator
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cuff is weak.  We will wait for workers compensation

determination with regards to treatment for the left

shoulder.”  Dr. Cox’s impression was “Bilateral shoulder

pain, Left shoulder RTC syndrome.”

The respondent’s attorney cross-examined the claimant:

Q.  What were you doing using your shoulder, your  
          left shoulder as a work horse, in the first part   
          of 2013?

A.  I don’t know.  I never heard him mention “work 
          horse.”  

Q.  Well, what were you doing - if you started     
          seeing him, Dr. Cox, around 2011, what were you    
          doing in 2011 and 2012 to over use your left       
          shoulder?

A.  I used my left shoulder for everything.  

Q.  What?

A.  Cooking.

Q.  Not for work?

A.  Cooking.  Yeah, I didn’t do any work.

Q.  Correct.

A.  It’s just - 

Q.  You used it for cooking.  

A.  Every day house chores.  

Q.  It’s my understanding your cooking pretty much 
          is microwave cooking, right?

A.  Yes, ma’am.
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Q.  And tell me about your every day house chores  
          that your are using your left shoulder for.

A.  Laundry, making the beds, taking out the       
          trash, running the vacuum.   

The claimant signed a Form AR-C, Claim For

Compensation, on July 31, 2013.  The Form AR-C indicated

that the Date of Accident was February 1, 2013: “My left

shoulder is injured as a result of overuse because of my

compensable right shoulder injury.”   

The claimant returned to Dr. Cox on November 13, 2013:

“Jay is here for left shoulder pain that has been going on

for the past few months.  He says that it started off as a

little ache, but he has to use it more because of the

problems he has with his right shoulder.  He’s still waiting

on W/C to give an answer about the right shoulder, but he

wants to see what can be done with the left shoulder now so

he can get relief.”  Dr. Cox noted following an x-ray, “type

II acromion is noted with a very large subacromial spur. 

A.C. joint degenerative changes are also noted. 

Glenohumeral relationships are maintained.  Mild sclerosis

consistent with chronic impingement is also noted.”  

Dr. Cox’s assessment on November 13, 2013 was “Pain-

Shoulder, Rotator Cuff Syndrome (Disorders of bursae and
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tendons in shoulder region, unspecified), Impingement

Syndrome Location: left.”  Dr. Cox commented, “Aubrey is

here for left shoulder pain.  Rotator cuff exam is positive. 

This could be just an aggravated rotator cuff.  Left

shoulder pain is very likely due to over use from long term

right shoulder problems.  We talked about injections to

relieve inflammation and pain.  Jay agreed with this....Left

SAI given today.”  Dr. Cox’s impression was “Left shoulder

pain, RTC syndrome, impingement-W/C.”  

The claimant followed up with Dr. Cox on January 22,

2014: “Pt states injection did help for a couple of weeks. 

Pain has returned it seems to be worse unable to reach

forward, he can get his arm above head but he is unable to

let his arm down without significant pain.”  Dr. Cox planned

another injection.  

Dr. Cox noted on March 5, 2014, “Jay is here for left

shoulder pain, glenohumeral injection given six weeks ago

did not provide relief....Cortisone injection was requested

today.  I have recommended getting a MRI for better

evaluation of the rotator cuff.  I gave him a subacromial

injection today that did provide him with better relief.” 
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Dr. Cox’s impression was “Left shoulder pain, RTC syndrome,

biceps tendinitis.”  

An MRI of the claimant’s left shoulder was taken on

March 20, 2014, with the following impression:

1.  Near full thickness or full-thickness tear of  
          the distal supraspinatus, anterior aspect.  This   
          appears to be a bursal surface tear.  There is     
          also tendinosis of the supraspinatus.  No          
          significant atrophy is seen.

2.  Nonvisualization of the long head biceps       
          tendon, presumed torn and retracted.

3.  Moderate AC joint degenerative hypertrophy.

Dr. Cox reported on April 2, 2014, “There is a near

full thickness tear of the supraspinatus tendon with no

atrophy.  The long head biceps tendon is also torn.  There

is no significant arthritis.  Some ac joint djd is seen. 

This spurring could be debrided with a surgery to repair the

rotator cuff.  Over time atrophy may develop which will

reduce chances for a successful outcome.  Treatment options

are continued observation versus injection to relieve

inflammation and pain.  Given history of the right shoulder,

it is certainly reasonable to suspect this is an overuse

problem.  Previous injections given have provided about one

week of relief.  Jay has expressed a desire to proceed with

surgery.”  Dr. Cox’s impression was “Left near full

thickness tear of supraspinatus tendon, long head biceps
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tendon tear.”  Dr. Cox planned to schedule an “Arthroscopy,

shoulder, with rotator cuff repair.”    

A pre-hearing order was filed on April 30, 2014.  The

claimant contended that “as a result of his June 7, 2001

right shoulder injury, he now has an overuse syndrome of his

left shoulder.  He contends he is entitled to payment of

medical expenses.”  The respondent contended that “it has

provided and is providing all appropriate medical treatment

for the claimant’s right shoulder and right thumb.  The

respondent denies that a shoulder replacement is reasonably

necessary treatment for the right shoulder injury.  The

respondent denies that the claimant has sustained a

compensable left shoulder injury in his employment and

denies liability therefore.  The claimant last worked for

Tyson in July 2005.  He left Tyson to work for Roll-Off

Services where he subsequently had a work-related injury and

left that employment in March 2006.  He then became self-

employed performing maintenance and repair work.  If he has

overused his left shoulder it has not been in Tyson’s

employment.  He was approved for Social Security Disability

in April 2010 and it is assumed he did not continue to work

afterwards.  The claimant filed an AR-C on August 2, 2013
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alleging a left shoulder injury with a date of injury in

February 2013, almost eight years after he last worked for

Tyson.”  

The parties agreed to litigate the following issues:  

1.  Compensability of injury to the claimant’s     
          left shoulder due to overuse as a result of his    
          right shoulder injury.

2.  Statute of limitations.
3.  Related medical.  

After a hearing, an administrative law judge filed an

opinion on September 8, 2014.  The administrative law judge

found, “2.  Claimant’s claim for compensation benefits is

not barred by the statute of limitations.”  The respondent

does not appeal that finding.  The administrative law judge

found that the claimant’s left shoulder condition “is a

compensable consequence of his compensable right shoulder

injury.”  The respondent appeals that finding to the Full

Commission.  

II.  ADJUDICATION

If an injury is compensable, then every natural

consequence of that injury is also compensable.  Hubley v.

Best Western Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d

143 (1996).  The basic test is whether there is a causal

connection between the two episodes.  Jeter v. B.R. McGinty
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Mechanical, 62 Ark. App. 53, 968 S.W.2d 645 (1998). Whether

there is a causal connection is a question of fact for the

Commission.  Id.

An administrative law judge found in the present

matter, “3.  Claimant has met his burden of proving by a

preponderance of the evidence that his left shoulder

condition is a compensable consequence of his compensable

right shoulder injury.”  The Full Commission reviews an

administrative law judge’s decision de novo, and it is the

duty of the Full Commission to conduct its own fact-finding

independent of that done by the administrative law judge. 

Crawford v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727

(1996).  The Full Commission makes its own findings in

accordance with the preponderance of the evidence.  Tyson

Foods, Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co.., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  

In the present matter, the Full Commission finds that

the claimant did not prove he sustained a compensable injury

to his left shoulder “due to overuse as a result of his
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right shoulder injury.”  The parties stipulated that the

claimant sustained a compensable injury to his right

shoulder on June 7, 2001.  The claimant underwent shoulder

surgery in October 2001 and April 2002.  The claimant was

returned to light duty for the respondent, at which time the

claimant “Sat in the parts room and passed out parts, did

inventory.”  The record does not indicate that the claimant

was overusing his left shoulder when he returned to work. 

Dr. Tomlinson performed surgery in September 2002 and

returned the claimant to restricted work in December 2002. 

A Functional Capacity Evaluation in January 2003 indicated

that the claimant could perform medium-level work.  The

record does not show that the claimant overused his left

shoulder when he was again returned to work.  Dr. Collins

performed surgery in March 2004.  After undergoing surgery

to his right thumb, the claimant was returned to restricted

work in April 2005.  A Functional Capacity Evaluation in

June 2005 showed that the claimant was physically able to

perform restricted work.  

As the Commission has noted, the claimant testified

that he did not work for the respondent-employer after

approximately July 2005.  The claimant worked for several
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months with an employer named Roll-Off Services, but his

employment there was terminated after sustaining a left knee

injury in about April 2006.  The claimant subsequently

received permanent impairment ratings for his left knee and

right hand.  The claimant testified that he then began

performing part-time maintenance work and lawn care.  A

Functional Capacity Evaluation in August 2007 showed that

the claimant could perform heavy work activities.  There is

no evidence of record demonstrating that the claimant

overused his left shoulder during this time period.  Dr. Cox

performed another right shoulder surgery in March 2012.

The claimant testified that his left shoulder began

hurting in 2013 as a result of “overuse,” “trying to

compensate because I’m left-handed, and I had to stop using

my right arm and using my left.”  The determination of the

credibility and weight to be given a witness’s testimony is

within the sole province of the Commission.  Murphy v.

Forsgren, Inc.., 99 Ark. App. 223, 258 S.W.3d 794 (2007). 

The Commission is not required to believe the testimony of

the claimant or any other witness but my accept and

translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Farmers Co-op v.
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Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).  In the present

matter, there is no evidence of record corroborating the

claimant’s testimony that he was forced to cease using his

right arm or that the claimant as a result “overused” his

left shoulder.  The claimant admitted on cross-examination

that his alleged left shoulder “overuse” consisted of

activities such as microwave cooking, doing laundry, making

beds, and vacuuming.  There is no evidence of record

demonstrating that the claimant “overused” his left shoulder

while performing these activities.  Based on the record

before us, the Full Commission finds that the claimant was

not a credible witness.    

Dr. Cox in June 2013 asserted that the claimant’s left

shoulder was “being used as the work horse since I’ve known

Jay.”  The Commission has the authority to accept or reject

a medical opinion and the authority to determine its

probative value.  Poulan Weed Eater v. Marshall, 79 Ark.

App. 129, 84 S.W.3d 878 (2002).  It is within the

Commission’s province to weigh all of the medical evidence

and to determine what is most credible.  Minnesota Mining &

Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  Just as

the claimant was not a credible witness, the probative
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evidence of record does not corroborate Dr. Cox’s conclusion

that the claimant’s left shoulder pain was “likely due to

over use from long term right shoulder problems.”  Dr. Cox’s

assertion in this regard is not supported by the record and

is entitled to minimal evidentiary weight.  Additionally,

there is no evidence of record demonstrating that the full-

thickness tear seen in the left shoulder MRI in March 2014

resulted from over-use of the claimant’s left shoulder.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that his left shoulder

condition was a natural consequence of the claimant’s

compensable right shoulder injury.  The administrative law

judge’s decision is reversed.  The claimant did not prove

that a left shoulder arthroscopy or rotator cuff repair was

reasonably necessary in accordance with Ark. Code Ann. §11-

9-508(a)(Repl. 2012).  This claim is denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record, I

must dissent from the majority opinion.  I agree with the

well-reasoned opinion of the Administrative Law Judge, that

the statute of limitations does not bar this claim, that the

claimant’s left shoulder injury is a compensable consequence

of his compensable right shoulder injury, and that the

respondents are responsible for all reasonable necessary

medical treatment of his left shoulder.

          The claimant sustained a right shoulder injury

when he fell on June 7, 2001.  A rotator cuff tear was

demonstrated on MRI, for which he underwent surgery by Dr.

Mitchell in October 2001 and again in April 2002.  Dr.

Tomlinson performed surgery again in September 2002.  The

claimant was subsequently released with a 4% permanent

impairment rating to the whole body.  The claimant’s right

shoulder remained symptomatic, and in March 2004, he

underwent a fourth surgery by Dr. Collins.  He was released

with a 12% rating in August 2004.

          The claimant returned to work for the respondents

on restricted duty, until July 2005.  At that time he went
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to work for another company, as a machine operator, loader

operator, and large machine maintenance man.  The claimant

sustained a left knee injury in March 2006, which ended his

employment there.  While receiving treatment for his left

knee, he performed maintenance on a part-time basis at the

apartment fourplex where he lived, until he had knee surgery

by Dr. Arnold in April 2011.  During this time, he

complained of continued right shoulder problems to Dr.

Arnold, who referred him to Dr. Cox for a right shoulder

evaluation.

          Dr. Cox treated the claimant’s right shoulder

conservatively initially, but recommended an arthroscopic

evaluation.  The claimant was awarded this treatment in an

August 2011 opinion.  The procedure was performed in March

2012, the claimant’s fifth on the right shoulder, and

afterward Dr. Cox continued to treat the claimant.

          On January 9, 2013, Dr. Cox noted that the

claimant now had left shoulder symptoms in addition to right

shoulder symptoms.  There is no indication of treatment or a

diagnosis concerning his left shoulder on that date.  Dr.

Cox continued to treat the claimant’s right shoulder,

following that date.  His next reference to the left
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shoulder was on June 24, 2013, when the claimant reported

having a lot of pain in it.  Dr. Cox recommended on June 24,

2013 and again on November 13, 2013 treatment of the

claimant’s left shoulder and stated that his left shoulder

condition was the result of overuse.  An MRI showed a torn

left rotator cuff for which Dr. Cox recommended arthroscopic

surgery.

          The majority has determined that the left shoulder

injury is not causally connected to the claimant’s

compensable right shoulder injury, because the evidence that

the claimant overused his left shoulder is not credible.  I

disagree.

          First, the claimant’s right shoulder injury

required four surgeries between October 2001 and March 2004.

A fifth surgery was performed in 2011, which was causally

connected to the compensable injury.  The claimant had

significant problems with his right shoulder since the date

of injury.  The conclusion that he was forced to use his

left arm and shoulder and that he was forced to vary between

avoiding the use of his right arm and shoulder at all and

minimizing that use since the injury is inescapable.
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          Second, both Dr. Cox and the claimant testified

that the claimant was using his left arm to the exclusion of

his right.  Both related the left shoulder symptoms to the

overuse of the left arm and shoulder as a result of the

continued problems in the right shoulder.  The claimant’s

testimony is supported by Dr. Cox’s conclusions and by

common sense.

          Third, the claimant engaged in heavy work for the

respondents for six years prior to his accident, without

shoulder problems.  He had no history of shoulder problems

at all.  It was only after a fall on his arm that he

developed a shoulder injury.  Therefore, the claimant has no

historical inclination toward shoulder problems.  What he

had was an extraordinarily long period of problems,

symptoms, surgeries and treatment for his right shoulder,

during which time he attempted to continue to work, relying

upon his left shoulder for pushing, pulling, lifting,

carrying and other work activities, through 2006, and then

for non-work activities, including household chores.  It is

significant that the claimant is right-handed, not left-

handed.  Not only did he have to rely upon one arm, he had

to rely on his non-dominant arm.  Dr. Cox had no trouble
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connecting the use of his left arm to the exclusion of his

right with his left arm symptoms.

          Fourth, the claimant had a right thumb injury as

part of his compensable 2001 injury, and subsequent carpal

tunnel syndrome, both of which remained symptomatic as late

as 2012 which increased the need to avoid using his right

hand, arm and shoulder and to rely solely upon his left

hand, arm and shoulder.

          Fifth, the claimant has been on non-steroidal

anti-inflammatory medication, narcotic and other pain

medication, oral steroid medication and muscle relaxers, in

some combination, since his 2001, for his compensable injury

and for other injuries and conditions.  This near-continuous

management of his pain would have masked the accretion of

damage and pain to his left shoulder as he performed one-

armed duty under restrictions and then continued to work and

to perform activities of daily living and chores, with this

left hand, until the damage became significant.

          Finally, the claimant credibly testified that by

his fifth right shoulder surgery, he was no longer using his

right arm at all, which is consistent with the development

of left shoulder symptoms the following year, after the
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increase in dependence upon his left, non-dominant arm to

perform all of his activities.

          The medical records and the claimant’s history,

Dr. Cox’s opinions and the claimant’s testimony support a

finding of causal connection between the left shoulder

issues and his right shoulder compensable injury.  Even by

ignoring the claimant’s testimony, it is clear that there

were no left shoulder symptoms prior to the original injury,

and that left shoulder complaints arose after the fifth

surgery and increased in severity.  This developed after

many years of severely limited use of his right arm, which

increased to dependence upon his left arm.  A causal

connection is established.  A causal connection is

established when the compensable injury is found to be “a

factor” in the resulting need for medical treatment, even

though the compensable injury is not the major cause of the

disability or need for treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

The claimant has certainly shown that his compensable injury

was at least a factor in his need for treatment of his left

shoulder.
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          I would award the claimant additional medical

benefits in the form of left shoulder treatment recommended

by Dr. Cox.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                               
                                                            
                                PHILIP A. HOOD, Commissioner


