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Claimant represented by the HONORABLE LAURA J. MCKINNON,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CAROL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed June 26, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on January 7, 2015, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional medical treatment
in the form of surgical intervention that
was recommended by Dr. Kelly.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the June 26, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion. I would award
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the claimant addition medical benefits, including

surgery recommended by Dr. Kelly for her compensable

neck injury.

The claimant was lifting, when she sustained a

compensable chest injury, with diagnoses of

costochondritis/costochondral strain, hemoptysis and a

closed left sixth rib fracture. The claimant underwent

injection therapy for her injury, which failed. Dr.

Weiss felt that the claimant needed anti-inflammatory

and steroid therapy and that there was not a surgical

option. He felt that she might always have some pain.

Through April 2013, her providers all agreed that she

was not at maximum medical improvement. Yet, for unknown

reasons, she was sent for a functional capacity

evaluation, for which she gave full, reliable effort,

and which resulted in a light duty classification. In

June 2013, Dr. Holder, who had not treated the claimant

previously, stated that the claimant had reached maximum

medical improvement, with no rating, and work

restrictions. He did not review any x-ray or CT reports

and did not have the benefits of the bone scan performed

in September 2014.

By June 30, 2014, Dr. Kelly observed ridging

along the sternal costal region of her anterior chest.
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He placed her on stricter work restrictions, to protect

her chest “until future treatment has been carried out.”

He planned costal blocks, and if successful, then

permanent nerve ablations on the rib distribution. If

the blocks were not successful, the only option he

identified was ablation of the cartilage disc at the rib

and sternal interface, which he stated was very

successful but very invasive. Later he mentioned the

possibility of a surgical release.

The costal blocks were not successful. Dr.

Kelly planned a bone scan to be sure that the issue was

costochondritis. If it was, then he would plan the

removal of the articulating cartilages, and if not, then

the remaining solution was pain management. The bone

scan was completed in September 2014. It showed

significant inflammation in the costal regions, for

which Dr. Kelly stated that she required a surgical

resection of those costal margins. He stated that this

was the last option. He stated that he felt that she

would achieve improvement in her discomfort, if not

guaranteed total relief. He did not need to remove the

entire costal margin, only the lower attachment at the

actual costal margin itself. She would need

approximately six months of recovery time, with some
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limited therapy and six to twelve weeks of limited duty.

Medical review declined to approve the procedure. 

Dr. Kelly ruled out inflammatory arthritis as

a cause of her symptoms and again requested approval of

the procedure. Dr. Sprinkle agreed with the existence of

injury and its work-relatedness, but suggested platelet-

rich plasma injection to improve and strengthen the

involved ligaments. This injection was performed in

February 2015. She was referred for psychiatric

evaluation.

The medical records contain conflicting

medical opinions regarding the resectioning of the

claimant’s costal margin. The fact that a cardiovascular

surgeon was not aware of an appropriate surgical

approach to the claimant’s pain is indicative of his

specialty, not of the absence of an appropriate

approach. Further, the cardiovascular surgeon was not

privy to the positive bone scan, which was performed

well after his statements. Dr. Sprinkle was reluctant to

recommend the procedure, but the procedure he did

recommend was not successful.  The medical review did

not find peer reviewed studies. However, the absence of

a peer reviewed study does not show that the procedure

is inappropriate. Dr. Kelly has stated that he has
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performed this procedure for this problem, with success.

Thus, the evidence of the value of the actual procedure

is the experience of a physician who has performed the

procedure on patients in the past with success. I credit

Dr. Kelly’s opinion - based in direct experience and on

objective findings - over the opinions of a cardiac

specialist, with no direct experience, of the medical

reviewer with no direct experience, and of Dr. Sprinkle,

with no direct experience. 

The physicians of record do not suggest that

the claimant has been less than truthful in regard to

her symptoms. Of course, there is a psychological

component to pain, and referrals for an evaluation are

appropriate, especially before surgical intervention.

The claimant underwent a functional capacity evaluation,

in which she scored perfectly on the validity scales.

Furthermore, the claimant is not seeking continued

pharmaceutical management of her pain. She is seeking a

surgical treatment, which gives validity to her

statements. All of her physicians have related her pain

to her injury, without question. None of them questioned

her credibility. Only Dr. Kelly has proposed a solution,

one with which he has had success in the past, and which

he based upon an objective finding, the positive bone
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scan. Dr. Kelly did not recommend surgery until the

positive bone scan, meaning that he based his

recommendation upon objective findings. The claimant’s

complaints of pain were insufficient alone to cause Dr.

Kelly to recommend surgery, and he was insistent of this

fact in his September 2014 report. 

The inflammation shown on the bone scan is

evidence that the claimant’s continued symptoms were the

result of inflammation at the site which had not

resolved since the injury, despite conservative care.

The evidence regarding the claimant’s

credibility relates to her activities and restrictions

and is not earth-shattering. She participated in a canoe

float once. She was observed on one date to have lifted

a kitten, a plate of food, a purse, and a water hose.

She was observed to have swept a floor on one date. This

is not proof that she did not have pain or that she did

not have objective evidence of inflammation at the site

of her pain.

The claimant has established that the surgery

recommended by Dr. Kelly on the basis of objective

findings in the form of inflammation seen on a bone

scan, which he had performed with good results on other

patients, was reasonably necessary for her compensable
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injury. The evidence shows that the doctor did not rely

upon the claimant’s complaints of pain alone to make his

recommendation. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


