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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NOS. G108727 & G209123   

JENNIFER HOSEY, EMPLOYEE                        CLAIMANT

WAL-MART ASSOCIATES, INC.,
EMPLOYER                               RESPONDENT

CLAIMS MANAGEMENT, INC.,
THIRD PARTY ADMINISTRATOR                      RESPONDENT

OPINION FILED SEPTEMBER 30, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 11, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

2. The employer/employee relationship
existed at all relevant times, including
October 6, 2011, and July 17, 2012.

3. The claimant sustained an admittedly
compensable injury to her right shoulder on
October 6, 2011.
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4. The respondent has controverted the claim
with regard to compensability of the
claimant’s neck and her bilateral carpal
tunnel syndrome.

5. Under claim number G108727 a Change of
Physician Order was entered on January 9,
2012, appointing Dr. Jason Stewart as
claimant’s treating physician. Dr. Stewart
subsequently refused to treat Ms. Hosey as a
result of a mis-communication and missed
appointment that was no fault of the
claimant’s, and as a result, by agreement of
the parties, Dr. Daniels was substituted as
the claimant’s treating physician for her
compensable shoulder injury.

6. The claimant’s average weekly wage of
$398.66 would entitle her to compensation
rates of $266.00 for temporary total
disability benefits and $200.00 for permanent
partial disability benefits, which would be
applicable to both dates of injury.

7. The claimant has failed to establish by a
preponderance of the evidence that she
sustained a compensable neck injury.

8. The claimant has failed to establish by a
preponderance of the evidence that she
sustained a compensable carpal tunnel syndrome
injury.

9. The claimant has failed to establish by a
preponderance of the evidence that the rotator
cuff repair proposed by Dr. Daniels is related
to the claimant’s compensable right shoulder
injury.

10. The claimant has failed to establish by a
preponderance of the evidence that she is
entitled to benefits for any period of
temporary disability compensation on or after
July 19, 2012.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
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Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the March 11, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion. I would award

the claimant appropriate benefits for her neck injury,

and I would award the claimant the recommended rotator
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cuff repair for her compensable 2011 right shoulder

injury.

On May 29, 2008 the claimant was seen by Dr.

Pearce for right shoulder pain while moving toilet paper

from a pallet to shelves. She had no history of shoulder

pain. Dr. Pearce’s impression was right shoulder cuff

tendinosis, for which he performed an injection. In July

2008, she had some improvement. Dr. Pearce prescribed an

anti-inflammatory. He felt that her symptoms warranted

arthroscopic for evaluation of her rotator cuff.

Arthroscopic surgery was performed on August 13, 2008,

which revealed a normal rotator cuff and an anterior

labral tear, which was repaired. She reached maximum

medical improvement on December 18, 2008, and she could

return to work without restriction and with a 4%

impairment to the body as a whole. 

The claimant experienced an “irritation” of

her shoulder in August 2009. Dr. Pearce observed

possible rotator cuff tendinosis on MRI. He planned

physical therapy and light duty. He did not see a need

for further diagnostics or surgery. He performed an

injection on December 17, 2009. She underwent therapy,

and Dr. Pearce released her to regular work duties on

February 16, 2010.
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Between June 2010 and February 2011, the

claimant was seen by Dr. Sykes, her general

practitioner. There was no mention of neck, shoulder,

arm or hand problems. 

The claimant completed a statement concerning

an injury on October 6, 2011, when she was pulling a

pallet of juice across the dairy cooler, using a pallet

jack. She injured her right shoulder and arm. When she

pushed the pallet, it hit another pallet. She felt

shooting pains run from her shoulder to her fingers on

the right side. She completed a N form on October 11,

2011, which stated that she injured her right shoulder,

right arm to fingers, and the right side of her neck.

The claimant reported the same to Dr. Patel on

October 11, 2011, who prescribed anti-inflammatory, pain

and muscle relaxer medications. She was on light duty.

On October 18, 2011, Dr. Patel diagnosed a right

shoulder strain and returned her to work with one-armed

duty. He noted elbow swelling. He noted right arm and

shoulder pain on October 25, 2011. He planned an MRI,

which showed posterosuperior labral tear (type II SLAP)

with glenoid cartilage loss near the superior labrum as

well as the anteroinferior glenoid margin; isolated

fatty atrophy of the teres minor; tendinosis of the
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supraspinatus and infraspinatus muscles; degenerative

changes to the acromioclavicular joint; and

postoperative changes along the anterior lip of the

glenoid to repair remote injury of the anterior labrum. 

On November 9, 2011, the claimant returned to

Dr. Patel who reviewed her MRI and referred her to an

orthopedist. She remained on light duty. The claimant

saw Dr. Pearce on November 29, 2011. She reported the

incident in the cooler and that she had pain referred

from her shoulder into her hand in a “stocking/glove”

fashion. He assessed right shoulder pain consistent with

possible nerve irritation. He observed no findings

consistent with a posterior labral tear. He prescribed a

steroid and then an anti-inflammatory medication, as

well as light duty. X-rays showed no abnormality.

The claimant returned on December 29, 2011,

with continued pain. He prescribed an anti-inflammatory

and returned her to regular duty. 

The claimant saw Dr. Stewart, on a change of

physician, on February 15, 2012. She reported the same

history. He noted some range of motion limitations and

mildly positive impingement signs. He felt that her loss

of function is residual from her 2008 surgery. He did

not see signs of a new tear and did not recommend
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surgery.  He felt she had symptomatic cervical

radiculopathy, at C5, causing lateral shoulder pain, arm

pain, and numbness in her hands. He recommended an MRI.

He released her to work without restrictions in regard

to her shoulder. She saw her family physician to get a

referral to a neurosurgeon. Dr. Sykes noted right arm

pain with paresthesias into her bilateral third, fourth

and fifth fingers. He referred her to Dr. Contreras.

The claimant saw Dr. Contreras on May 10,

2012. She reported the same history of injury. She had

right shoulder and arm pain, numbness in her thumb and

first two fingers, and right elbow pain. A cervical MRI

was performed on June 4, 2012, and showed a small left

paracentral disc protrusion at C7-T1 and C6-7. There was

minimal central disc protrusion at C5-6. There was no

spinal stenosis or lateral recess narrowing. On June 14,

2012, Dr. Contreras evaluated the claimant, noting

absent right triceps reflex with marked right triceps

atrophy and weakness. He planned a CT myelogram, because

the MRI did not reveal an obvious source of her pain. 

A nerve conduction study on June 25, 2012

showed moderately severe bilateral carpal tunnel

syndrome, worse on the left. The cervical CT Myelogram

was also performed on that date. It showed straightening
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of the normal lordotic curvature, mild bulging at C5-C6

of the annulus fibrosis versus a small central disc

protrusion, a small left paracentral disc protrusion at

the C6-C7 level, and a small left paracentral disc

protrusion at C7-T1 level. Based upon these studies, Dr.

Contreras felt strongly that she had nerve root defects

at C6-C7-T1. He felt that her neck problem could

“definitely” be related to her work injury. He planned

conservative care, including cervical epidural steroid

injections. She could work light duty. He wrote a note

stating that she was unable to work from May 10, 2012

until July 18, 2012, when she could return to work with

a lifting restriction of less than twenty pounds.

Family and Medical Leave Act paperwork was

completed for July 19, 2012 to December 16, 2012. 

In August 2012, the claimant saw Dr.

Contreras, who noted that the injections made the

claimant’s symptoms worse and that she stayed in

significant pain. He observed triceps atrophy on the

right. He planned an ACD at C5-6-7, as well as right

carpal tunnel repair. 

On September 12, 2012, a C form was filed for

the claimant’s neck and right shoulder injuries and her

bilateral carpal tunnel syndrome. A second form was
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filed on October 17, 2012, establishing the carpal

tunnel syndrome claim on its own.

Family and Medical Leave Act paperwork was

completed for December 17, 2012 to February 4, 2013.

The claimant had an abnormal “PT,” a prolonged

bleeding time, causing the cancellation of her surgery.

Her FMLA paperwork was completed for February 15, 2013

to April 15, 2013. On March 19, 2013, Dr. Contreras

cleared the claimant for surgery. On May 6, 2013, a

right carpal tunnel release was performed. On the same

date, an anterior cervical discectomy at C5-6 and C6-7

with fusion at both levels was performed, for the

claimant’s neck pain with cervical spondylotic disease

at C5-6 and C6-7. Follow-up visits showed good healing

and results.

On May 21, 2012, a cervical CT showed

discectomies and fusions at C5-6 and C6-7, with reversal

of the normal lordotic curve, and ankylosis at C5-6 and

C6-7. A CT on July 16, 2013 was the same, except the

reversal of the lordotic curve was “mild.” Dr. Contreras

saw her on that date and noted good success with her

fusions. She had trouble with the use of her right hand,

so he scheduled occupational therapy for her.
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On August 13, 2013, the claimant saw Dr.

Contreras’ nurse practitioner, who noted that the

claimant had a little improvement from physical therapy.

She had pain in her right wrist and elbow, and shoulder

symptoms, plus limited shoulder range of motion. The

claimant had some insurance issues. On September 3,

2013, she was referred to Dr. Young, because Dr.

Contreras retired. She had right biceps, triceps and

deltoid weakness. 

An MRI was performed on September 12, 2013,

which showed mildly increased fluid in the subacromial

subdeltoid bursa and joint capsule with a suspected

small full-thickness tear of the supraspinatus tendon

anteriorly in the region of the rotator interval. A

small intrasubstance tear versus postoperative change

was seen more posteriorly in the region of the

infraspinatus tendon. Mild arthritic changes of the

acromioclavicular joint and superior lateral humeral

head were seen. On the basis of this MRI, the claimant

sought authorization from the respondent to return to

Dr. Stewart. 

The claimant saw Dr. Daniels on March 27,

2014. She reported that her hand numbness had

substantially resolved with the cervical and carpal
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tunnel surgery. She had positive impingement sign in her

shoulder. He felt she possibly had a small rotator cuff

full-thickness tear. He recommended arthroscopy and

rotator cuff repair.

NECK INJURY

The claimant sought benefits for her neck

injury. For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

There is no question that the claimant was

performing employment services at the time of her
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specific incident injury on October 6, 2011, when she

had pain and popping sensation after pushing a pallet

and striking another pallet. There is medical evidence

that the claimant sustained a cervical injury, supported

by a CT myelogram and a successful surgery to correct

that injury.

The question here is causation. The claimant

gave notice to the employer of her injury immediately.

When the N form was completed on October 11, 2011, she

stated that her right neck was injured as well as her

right shoulder and arm. The focus of her subsequent

treatment was her right shoulder, until February 2012,

when Dr. Steward identified cervical radiculopathy and

felt that an MRI was warranted to determine if she had

“a symmetric disc bulge causing cervical symptoms that

could cause the lateral shoulder pain and arm pain and

numbness in the hands.” She was seen by Dr. Contreras in

May 2012 to evaluate her neck, and a June 2012 MRI

showed disc protrusions at C5-6, C6-7 and C7-T1. Because

of her triceps atrophy and weakness, he felt they should

be further evaluated. A CT myelogram revealed nerve root

defects at C6-7-T1, and he planned injections. 

Thus there is a progression of complaints from

the first days after the injury, including her neck,
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which were initially treated as shoulder issues, but

which were revealed to be at least in part a neck issue

in February 2012. The delay in treatment of her neck was

a result of her providers’ focus on her shoulder, not

her lack of notice of a neck issue. It has long been

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury upon a showing that he injury manifested

itself within a reasonable period of time following the

incident, is logically attributable to the incident, and

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d (1962).

In all of the medical records, the claimant

related her physical complaints to the accident with the

pallets. Dr. Contreras stated that the accident

definitely could have cause her cervical injury.

Supporting the conclusion that her neck

complaints which arose very close in time if not

simultaneously with her accident were caused by the

accident, is the fact that the claimant had no history

of neck problems prior to October 6,2011, despite

regular medical treatment. Likewise, the mechanism of

injury, pushing a heavy load and being jarred while
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doing so by the load, is consistent with the claimant’s

cervical injury.

The majority, in affirming and adopting the

Administrative Law Judge’s opinion, has ignored the fact

that the claimant identified her neck on the N form,

which is the Commission’s primary vehicle for the

notification of an injury. This is clear evidence that

the claimant had neck problems from the week of her

injury, and that the focus of her providers was

mistakenly only on her right shoulder. The opinion also

states that there is no evidence that the claimant fell

or sustained trauma to her head, neck or spine. There is

evidence that the claimant sustained trauma to her neck,

which is her spine, because as she strained to push the

pallet, she hit another pallet, causing a jolt to her

body, which traveled through her arms and shoulders to

her upper body including her neck. It is surprising that

the majority would affirm and adopt an opinion which

requires a direct blow to the head or neck to establish

a neck injury, when this is not based in any medical or

common sense.

The opinion also relied upon the claimant’s

use of her health insurance to have her neck treated.

She did this, because her cervical injury was not
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accepted by the respondents, and because she could not

tolerate her pain. The opinion also states that no one

identified any trauma that the claimant might have

sustained in the incident she reported, which is untrue.

Dr. Contreras specifically stated that the incident

“definitely could” have caused her injury.

I would award medical benefits including all

the treatment of record, which successfully resolved

most of her symptoms, as well as temporary total

disability benefits for those dates that she was taken

off work by her doctors, through the end of her healing

period.

REASONABLY NECESSARY TREATMENT
OF HER RIGHT SHOULDER

The claimant also sought additional medical

benefits for her compensable right shoulder injury. 

In 2008, Dr. Pearce treated the claimant for a

labral tear in her right shoulder. He unequivocally

stated that her rotator cuff was completely intact. In

August 2009, Dr. Pearce observed possible rotator cuff

tendinosis and felt there was no need for further

diagnostics or surgery. She was released to full duty on

February 16, 2010. There is no record of shoulder

symptoms, complaints, treatment or limitation until

October 6, 2011, when the claimant was pushing a heavy
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pallet and hit another pallet, causing a jolt to her

arms and upper body.

In October 2011, after her injury, she was

diagnosed with a right shoulder strain. An MRI showed

posterosuperior labral tear (type II SLAP) with glenoid

cartilage loss near the superior labrum as well as the

anteroinferior glenoid margin; isolated fatty atrophy of

the teres minor; tendinosis of the supraspinatus and

infraspinatus muscles; degenerative changes to the

acromioclavicular joint; and postoperative changes along

the anterior lip of the glenoid to repair remote injury

of the anterior labrum. She continued to receive

conservative treatment. In February, 2012, Dr. Stewart

felt that the claimant’s shoulder symptoms were residual

from her 2008 surgery, with cervical issues

superimposed. Indeed, the claimant had disc bulges with

nerve root insult as well as moderately severe bilateral

carpal tunnel syndrome, worse on the left. She had

triceps atrophy on the right. Discectomies and fusions

at C5-6-7 were planned and successful. She had right

carpal tunnel at the same time.

The claimant’s continued shoulder symptoms

resulted in a new MRI in September 2013, which showed a

suspected small full-thickness tear of the supraspinatus
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tendon anteriorly. She saw Dr. Daniels on March 27,

2014, who noted a positive impingement sign in her

shoulder. He recommended surgical repair of her small

rotator cuff full-thickness tear.

The claimant did not have a rotator cuff

injury in 2008. This was demonstrated during surgery,

meaning Dr. Pearce directly observed the condition of

her rotator cuff. She had an “irritation” in 2009,

without further need for treatment after February 2010. 

In contrast, the claimant did have a new

trauma to her neck and shoulder on October 6, 2011, for

which she reported immediate shoulder and neck problems.

An MRI on October 18, 2011 revealed a posterosuperior

labral tear near the superior labrum as well as the

anteroinferior glenoid margin and postoperative changes

along the anterior lip of the glenoid to repair remote

injury of the anterior labrum. Dr. Pearce did not agree

that there was clinical evidence of a labral tear,

meaning that her clinical presentation and symptoms was

not consistent with that diagnosis. Then the focus

became her neck, under Dr. Contreras’ care. Once she

recovered from her neck surgery, further evaluation of

her remaining symptoms revealed the existence of a tear

of her supraspinatus tendon which requires surgery. Note



HOSEY - 
G108727 & G209123

18

that there was no labral tear in the more recent MRI,

which is consistent with Dr. Pearce’s findings. The

claimant took a long and winding road to get to this

point, but the causal chain is unbroken.

The claimant had shoulder symptoms generated

by her neck injury and her shoulder injury, and once her

shoulder injury was resolved, her shoulder symptoms

could be properly addressed. Her 2008 injury and her

2009 irritation were not related to the rotator cuff

tear, and the claimant with almost two years without

shoulder symptoms, limitations or treatment. Her

shoulder symptoms never resolved after her 2011 injury,

and her 2014 MRI results are consistent with her

symptoms. The mechanism of injury, pushing a heavy load

and being jolted while doing so, is consistent with a

rotator cuff tear. The compensable injury was at least a

factor in, if not completely the reason for, her need

for treatment, which is sufficient to establish

causation. Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004). The causal relationship

between her need for treatment and the compensable

injury is fully established in this claim. 
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The claimant remains in her healing period for

her shoulder and has been unable to work, making

temporary total disability benefits appropriate as well.

I would award the claimant medical and

indemnity benefits for her compensable neck injury, as

well as additional medical treatment of her right

shoulder injury and additional temporary total

disability benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                           
PHILIP A. HOOD, Commissioner


