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OPINION AND ORDER

Respondents No. 1 appeals and the claimant cross-

appeals an administrative law judge’s opinion filed

March 17, 2015.  The administrative law judge found that

the claimant proved she was entitled to additional

medical treatment for her compensable back injury.  The

administrative law judge found that the claimant did not
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prove the respondents had violated Ark. Code Ann. §11-9-

802(d)(Repl. 2012), and that the claimant did not prove

the respondents were in contempt of the Commission.  The

administrative law judge found that the issue of

permanent total disability or wage-loss disability was

“not ripe for a decision.”

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved she was

entitled to additional non-surgical treatment for her

compensable injuries.  The Full Commission finds that

the respondents are not liable for a statutory fine and

that the respondents are not in contempt of the

Commission.  The Full Commission finds that the claimant

proved she sustained permanent anatomical impairment in

the amount of 9% and wage-loss disability in the amount

of 20%.    

I.  HISTORY

Angela Carol Hester, now age 46, testified that she

was educated through the 12th grade.  Ms. Hester’s

testimony indicated that her employment history

primarily included office/clerical type work, including

employment with a bank, a mortgage broker, a title

company, and a doctor’s office.  Dr. Charles W. Craft
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began treating the claimant for neck and back pain in

April 2005.    

The claimant’s testimony indicated that she became

employed as a clerical worker with the respondents,

BancorpSouth, in July 2007.  The claimant’s supervisor

testified that the claimant’s job title was Mortgage

Loan Processor and that the claimant’s job was

sedentary.  

The parties stipulated that the claimant sustained

a compensable injury “to at least her cervical spine” on

August 3, 2007.  The claimant testified that she slipped

and fell down a flight of stairs.  The claimant wrote on

a Patient Intake Form dated August 9, 2007, “The work I

do is looking down and reading small print....My job

requires me to have my head bent to read fine print and

looking at a computer.”  The claimant was provided

physical therapy beginning September 5, 2007.  

The claimant began treating with Dr. Arthur M.

Johnson in February 2008.  Dr. Johnson performed an

anterior cervical diskectomy and fusion on July 3, 2008. 

The claimant testified that she benefitted from surgery

provided by Dr. Johnson.  Dr. Johnson stated on

September 30, 2008, “At this point, we will send the
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patient back to work and working half days for the rest

of the week and then go to full days and we will see her

back in the clinic in approximately three months for

follow-up.”  The claimant testified that she returned to

work.  

    Dr. Johnson noted on January 6, 2009, “She is

status post ACDF at C5-6, C6-7 on 07/03/2008.  She is

still having some pain in the trapezius on the right,

but otherwise is nothing near what she had prior to

surgical intervention.”  Dr. Johnson’s impression was

“Doing reasonably well status post ACDF at C5-6, and C6-

7.  PLAN: We will give her a prescription of Robaxin 500

mg b.i.d., and she is to continue to take her Celebrex

and Ultram and she has reached the point of maximum

medical improvement, and we will give her a disability

rating of 11%.  She is to continue with the current duty

status.”    

Dr. Johnson stated on January 7, 2009, “The patient

has now reached her maximum medical improvement.  She is

given a permanent impairment disability rating according

the AMA guidelines of eleven percent (11%) to the body

as a whole.  This is within a reasonable degree of

medical certainty.”  The parties stipulated that the
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respondents “accepted and paid an 11% rating to the

cervical spine on January 7, 2009.”  The parties have

stipulated that “the claimant reached maximum medical

improvement on January 7, 2009.”  

The parties have stipulated that “the claimant’s

last day of work was November 1, 2010.”  The claimant

testified that she was no longer able to work because of

worsening pain.  The claimant agreed on cross-

examination that her work for the respondents was

sedentary and did not require heavy lifting.  The

claimant’s supervisor, Betty Thomason, testified that

the respondent-employer was providing appropriate

restrictions at the time the claimant ceased working.  

Dr. Thomas E. Cheyne’s impression on December 14,

2010 was “1.  Chronic cervical radiculopathy with

previous cervical fusion.  2.  Low back and left hip

pain of uncertain etiology, likely radicular in nature. 

PLAN: She also had an MRI scan of her left hip recently

and it was found to be within normal limits.  We will

get lumbar spine x-rays today as well as an AP pelvis. 

We will schedule a CESI and an MRI lumbar spine and I

will see her back after the scan is completed.”  X-rays

of the claimant’s lumbar spine and pelvis on
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December 14, 2010 were normal.    

Dr. Robert Fisher noted on January 26, 2011,

“Angela was first seen here in 2008 and a cervical

epidural was done, which the patient says today was of

essentially no benefit.”  Dr. Fisher diagnosed

“Recurrent C6-C7 cervical radiculopathy” and performed

another injection.  Dr. Fisher also performed an

injection on March 17, 2011.    

A CT scan of the claimant’s lumbar spine was taken

on March 31, 2011, with the impression, “Moderate disc

bulges in the lumbar spine as described above, at L5-S1

slightly eccentric to the right....Schmorl node

deformities at multiple levels.” 

The claimant was provided additional physical

therapy beginning May 2, 2011.  Dr. Fisher performed a

cervical epidural steroid injection on May 24, 2011. 

The claimant followed up with Dr. Johnson on July 7,

2011:

She is status post ACDF at C5-6 and C6-7 in
the past for joint related accident.  The
patient states that she did get initially
better after surgical intervention and now
complains of pain that radiates in her neck
and going into her arms that has not been
getting any better.  She has had two epidural
steroid injections and has some improvement
from the first two injections, but the last
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one did not give her any improvement at
all....

PLAN: At this point I think the patient has
primarily myofascial pain syndrome in the
cervical spine with EMG nerve conduction
studies to evaluate for radiculopathy and we
will see her back after the EMGs and nerve
conductions have been performed.  We
recommended the patient to continue with
conservative nonoperative intervention and
with epidural steroid injection possibly
getting one injection every two months in
order to accurate injections more consistent
and also we would recommend physical therapy
with cervical traction as well.  No
neurosurgical intervention is necessary for
the cervical spine at this time.   

Dr. Craft corresponded with the claimant’s attorney

on October 7, 2011:

Mrs. Hester has been my patient since April
1995.  Her visits to us from 1995 to 2007
centered primarily around routine medical
issues.  She had some occasional neck and
lower back complaints from occasional overuse
stemming from a motor vehicle accident at the
age of 17.  She had some chronic anxiety,
gastritis, and headache issues at times, but
she was fully functional and living her life
in a normal fashion....

My understanding is that Angela did have an
anterior cervical diskectomy and fusion at C5-
6 and C6-7 with autograft cage x2 with Dr.
Johnson on July 30, 2008.  She returned to
work full time in mid October 2008.  She
continued to be seen by me in 2008, 2009, and
2010 with a complaint of cervical pain.  She
continued to work during this time using a
cervical collar at times and medication for
pain.  By November 2010, the neck pain was
intractable and she was no longer able to
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work.  At this point, I requested a pain
management consult for Angela with Dr. Fisher
at River Valley Musculoskeletal Clinic.

Since November 2010, her overall health
condition has deteriorated with respect to her
functional capability.  She is no longer able
to work or fully participate in family life. 
Her care has been slowed by worker’s
compensation issues and her pain is at best
partially controlled.  She has just recently
been approved for an independent medical exam
and a functional capacity evaluation, which we
have requested for some time.

Angela has suffered miserably since her fall
in August 2007.  Her life has been changed
irreparably in all aspects.  She is certainly
disabled at this time and I unfortunately see
no chance for a significant improvement
anytime soon.  I fully support her claim of
disability.  

The claimant’s testimony indicated that the

respondents terminated her employment on or about

November 1, 2011: “They terminated me of course, because

I was not able to come to work.”

A pre-hearing order was filed on November 4, 2011. 

The claimant contended that she was entitled to

temporary total disability benefits “from on or about

November 1, 2010 until a date yet to be determined and

reasonably necessary medical treatment.”  The

respondents contended, among other things, that all

appropriate benefits had been paid to date:
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“Specifically, Respondents have paid for all reasonably

necessary medical treatment, including continued pain

management at this point.”  The parties initially agreed

to litigate the following issues:

1.  Temporary total disability from
November 1, 2010 to a date to be determined.
2.  Additional medical.
3.  Attorney’s fees.  

A hearing was held on February 2, 2012.  At that

time, the parties agreed to litigate an additional

issue, “Compensability of the claimant’s back injury of

August 3, 2007.”  The claimant reserved the issue of

permanent disability.  The claimant testified that,

because of neck pain and difficulty lifting her arms

over her head, she was not physically able to return to

work for the respondents or any other employer.

An administrative law judge filed an opinion on

May 2, 2012.  The administrative law judge found that

the claimant did not prove she sustained a compensable

back injury.  The administrative law judge found that

the claimant proved she was entitled to additional

medical treatment for her compensable neck injury, but

that the claimant did not prove she was entitled to

temporary total disability benefits.  The claimant
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appealed to the Full Commission.  

The Full Commission filed an opinion on October 26,

2012.  The Full Commission found that “the claimant

proved she sustained compensable injuries to her

cervical spine, hip, and low back on August 3, 2007. 

The claimant proved that she was entitled to continued

medical treatment as recommended by Dr. Johnson on

July 7, 2011.  The claimant proved that said medical

treatment was reasonably necessary in accordance with

Ark. Code Ann. §11-9-508(a)(Repl. 2002).  There is no

probative evidence of record demonstrating that the

claimant is entitled to additional cervical surgery, and

there is no probative evidence of record demonstrating

that the claimant is entitled to surgery for her hip or

back.  The claimant did not prove that she was entitled

to temporary total disability benefits at any time after

November 1, 2010.”       

Neither party appealed the Full Commission’s

October 26, 2012 opinion.  The parties have stipulated

that “the prior opinions are res judicata and the law of

this claim.”

Dr. Robert D. Fisher performed a lumbar epidural

steroid injection on February 11, 2013.  Dr. Craig
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Lankford stated on February 12, 2013, “the request for

the epidural steroid injection does not meet medical

treatment guidelines, and is therefore non-certified.” 

Dr. Fisher performed a cervical interlaminar epidural

steroid injection on March 20, 2013.  Dr. Fisher

performed a lumbar interlaminar epidural steroid

injection on May 20, 2013.  The claimant testified that

the respondent-carrier refused to authorize further

injections after May 20, 2013.  However, the claimant’s

attorney informed the administrative law judge on

January 16, 2014, “Mr. Jones and I further discussed

this case yesterday and agreed that since the medical

bills that were in dispute have now been paid, we should

ask that the hearing be postponed so that we can

identify any remaining issues.”  

The claimant testified that she subsequently

contacted her treating physician in order to receive

injections, but that the respondent-carrier denied this

treatment.  The parties deposed Dr. Craft on August 28,

2014.  Dr. Craft testified, among other things, that the

claimant was physically unable to return to gainful

employment.  Dr. Craft testified that the respondents

were slow to approve requested medical treatment for the
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claimant.   

The parties deposed Dr. Johnson on September 12,

2014.  Dr. Johnson testified that electro-diagnostic

testing had been performed, as he had recommended in

July 2011.  Dr. Johnson testified that he last treated

the claimant in December 2011, and that the claimant was

not a candidate for surgery.  Dr. Johnson testified that

the claimant was restricted to “sedentary work

activity.”  The claimant’s attorney questioned Dr.

Johnson:

Q.  Doctor, I’m going to show you a copy of a
March 31, 2011, CT scan of the lower back - or
a radiology report.  Will you review that
radiology report, please?

A.  Okay.  Yes.  At L3-4 there’s a moderate
diffuse disc bulge, and at L4-5 moderate disc
bulge and an L5, S1 moderate disc bulge
slightly eccentric to the right.

Q.  Are those objective findings, doctor?

A.  Yes, those are objective findings....

Q.  And what book is that, doctor?

A.  The AMA Guidelines to Permanent
Impairment.

Q.  Fourth edition?

A.  Right.

Q.  I’d like for you to look at this and tell
me whether those conditions are rateable under
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the guidelines set forth by the AMA.  And I
specifically refer you to page 113 because
that’s the table that is typically used for
impairment ratings in Arkansas....

A.  Yes.  Uh-huh.

Q.  So would those conditions be rateable
under that guide, doctor?

A.  Yes, they are.

Q.  And what would the rating be?

A.  It would be a nine percent.

Q.  To the whole person?

A.  Yes, to the person as a whole....

Q.  Is it likely that the trauma that she
experienced in regard to the fall down the
stairs caused the bulges that are shown on
that CT scan?

A.  Yeah.  There’s a likelihood, particularly
with the fall down the stairs.  Right.

Q.  Is that your opinion within a reasonable
degree of medical certainty?

A.  Yes.        

A pre-hearing order was filed on December 11, 2014. 

The claimant contended, “There is a final order

determining that the respondents are liable for medical

treatment regarding the claimant’s cervical spine and

her lumbar spine.  Although the claimant’s primary

treating physician is recommending additional treatment,
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Respondent No. 1 refuses to authorize the recommended

treatment.  The claimant contends that she is entitled

to permanent impairment regarding her lumbar spine in

the amount of at least 9-10 percent to the body as a

whole and perhaps more.  Deposition testimony from Dr.

Johnson addresses permanent impairment and the

administrative law judge should consider that testimony

along with the 4th Edition of the AMA Guides and

determine the appropriate impairment rating.  The

claimant contends that after the Full Commission

determined she sustained a compensable injury to her

lumbar spine, her authorized treating physician, Dr.

Craft, ordered specific treatment for the purpose of

improving the claimant’s condition.  The medical records

indicate that after Dr. Craft ordered additional

treatment on December 17, 2012, the claimant underwent

an epidural steroid injection regarding the lumbar spine

and in fact improved.  However, Respondent No. 1's

refusal to comply with the Full Commission’s order has

resulted in the claimant’s condition worsening.  As of

December 17, 2012, the claimant’s condition had

deteriorated to the point that her pain had become

intractable and the claimant contends that as of that
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point she became permanently and totally disabled.  In

the alternative, the claimant contends that if for some

reason the Commission determines that she is not

permanently and totally disabled, then she is entitled

to wage-loss disability greatly in excess of her

impairment ratings.”

“The claimant contends that although her treating

physician, Dr. Craft, referred her to Dr. Fisher for

injections, Respondent No. 1 refuses to authorize said

injections.  Although a final order of the Commission

directs the respondents to pay for medical treatment

regarding the claimant’s cervical spine and her lumbar

spine, Respondent No. 1 has willfully and intentionally

chosen not to comply with that order.  Therefore, a fine

not to exceed $10,000 should be imposed pursuant to Ark.

Code Ann. §11-9-706(b).  Respondent No. 1 has failed to

make timely payment of medical expenses that were

determined to be their liability.  Therefore, a late

payment penalty should be assessed pursuant to Ark. Code

Ann. §11-9-802(e).  Documentation provided by the

respondents reflects that they have failed to comply

with Ark. Code Ann. §11-9-802(d).”

“The claimant contends that her attorney is



HESTER - F709506 16

entitled to an appropriate attorney’s fee in regard to

permanent impairment to the claimant’s lumbar spine as

well as in regard to wage-loss disability. 

Additionally, unless the Death and Permanent Total

Disability Trust Fund accepts liability for permanent

and total disability, the claimant contends that her

attorney is entitled to an attorney’s fee in regard to

permanent and total disability benefits.  Finally, the

claimant contends that the Commission has the authority

to award an attorney’s fee out of late payment penalties

and fines since Respondent No. 1 caused the need for a

hearing regarding those issues and, but for the services

of the claimant’s attorney, those issues would not have

been raised.  The claimant’s attorney acknowledges that

the fee cannot exceed 25% of the amount of the late

penalty or fines and that the 25% should be withheld out

of those late penalties and fines.  The Commission has

the inherent power pursuant to Ark. Code Ann. §11-9-205

and 207 to approve an attorney’s fee in furtherance of

the proper administration of the Workers’ Compensation

Act.”

Respondent No. 1 contended, “All appropriate

benefits have been paid to date.  Specifically, the
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respondents previously paid for all reasonably necessary

medical treatment related to the original injuries

sustained, and have subsequently paid for further

treatment related to the claimant’s back injury pursuant

to the Full Commission’s opinion of October 26, 2012. 

The respondents contend that as they have complied with

the Full Commission’s October 26, 2012 opinion, by

paying for the original back treatment, and back

treatment AFTER the Full Commission’s ruling, they have

in no way ‘willfully and intentionally’ not complied

with the Full Commission’s prior opinion pursuant to

Ark. Code Ann. §11-9-706(b).  The respondents have in

fact acted in good faith and paid for additional

treatment related to the claimant’s back injury after

the Full Commission’s opinion, and therefore cannot be

held liable for violating the Full Commission’s opinion

based upon their compliance with the opinion.  The

respondents have always had the option to controvert

additional medical treatment if it is not reasonably

necessary and related to the original injury sustained,

such as in the present case.  The Full Commission’s

opinion of October 26, 2012 held that the claimant did

indeed sustain a compensable back injury.  However, the
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respondents contend that the back injury was merely a

temporary aggravation of the claimant’s pre-existing

condition for which she should have previously resumed

her baseline condition on or before October 2010.  Thus,

the respondents contend that further lumbar treatment is

not reasonably necessary, not causally connected to the

original incident in this claim.”

The respondents contended that “they have paid for

the claimant’s back treatment incurred before the Full

Commission’s opinion, and have also subsequently paid

for further treatment related to the claimant’s back

condition AFTER the Full Commission’s opinion.  The

respondents contend that further back treatment has been

denied at certain points pursuant to the pre-

certification process required under the Workers’

Compensation Act.  The respondents contend that the Full

Commission’s opinion obviously cannot be interpreted to

mean that the respondents remain liable for back

treatment over the remainder of the claimant’s lifetime,

which is essentially what the claimant’s argument

appears to be at this point.”

The respondents contended that “all appropriate

indemnity benefits have previously been paid out. 
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Specifically, the respondents previously paid the

claimant temporary total disability benefits while she

remained within her healing period, and previously paid

out the 11% anatomical impairment rating previously

assigned.  The Full Commission previously ruled that the

claimant had reached the end of her healing period on

January 9, 2009, as did Administrative Law Judge Eric

Paul Wells, and the claimant is not entitled to

additional temporary total disability benefits.  In

fact, as the claimant’s counsel is now essentially

challenging the Full Commission’s prior opinion and

arguing that the claimant has re-entered her healing

period, it is inconsistent for the claimant’s counsel to

also contend that the respondents have ‘willfully and

intentionally’ violated the Full Commission’s opinion by

contending that the claimant is not entitled to

additional back treatment.  If the claimant can go back

and re-argue a new period of temporary total disability

benefits, the respondents are obviously legally entitled

to argue that they should no longer be liable for

additional back treatment in light of the independent

intervening event in October of 2010.  The Full

Commission and case law are very clear, as was the Full



HESTER - F709506 20

Commission’s opinion in this claim, that ongoing pain

management is not sufficient for the claimant to re-

enter a healing period for temporary total disability

benefit purposes [Note: It appears that the claimant has

now withdrawn the request for additional temporary total

disability benefits].  The respondents would note that

the Full Commission previously determined that Dr.

Craft’s prior opinions concerning the claimant’s re-

entering her healing period was ‘entitled to no

probative weight for proving that the claimant re-

entered a healing period.’  Therefore, his recent

deposition opinion should also not be entitled to any

weight whatsoever.”  

The respondents contended that “they have

previously presented the medical payment printouts, as

well as the explanations concerning medical payment

printouts, to prove that they fully attempted to make

the timely payments for the medical expenses incurred in

relation to the claimant’s cervical injury, as well as

the back injury, and they should not be liable for late

payment penalties.  Specifically, the respondents have

tendered the explanation to show that almost each and

every medical bill was processed in a timely manner, and
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the respondents have attempted to continue to process

the medical bills related to the cervical spine in a

timely manner.  There have been several problems in

trying to differentiate on the billing issues between

the cervical spine and the lumbar spine bills in order

to process them in an expedited fashion.  However, there

has been no willful or significant delay in processing

the bills upon receipt of the same.  Accordingly, the

respondents contend that no penalties should be due. 

The respondents have gone to great lengths to try and

show that the medical bills have been processed in a

timely manner.  The respondents contend that the

claimant has not shown that any specific outstanding

medical bills were submitted by the claimant’s counsel

to the respondents on proper HCFA forms for processing

and payment pursuant to Rule 30.  The respondents would

defer to the administrative law judge as to whether the

claimant’s counsel is entitled to any attorney’s fees,

if or when any additional benefits are awarded.”

The respondents contended that “the ‘major cause’

of the claimant’s alleged wage-loss or claim for

permanent total disability benefits is not a result of

the compensable injuries sustained from the original
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incident in this claim.  The respondents would reserve

the right to amend and supplement their contentions

after the supplemental discovery has been completed.” 

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
additional medical treatment for her
compensable back injury.
2.  Whether the respondents violated Ark. Code 
Ann. §11-9-802 and should be subject to a
penalty.
3.  Whether the respondents should be held in
contempt for failure to comply with a
Commission order.
4.  Whether the claimant is entitled to
permanent total disability beginning
December 17, 2012 to a date yet to be
determined, or wage-loss disability.  In the
event the claimant is not permanently and
totally disabled, the wage-loss disability
issue should include not only the permanent
impairment that the respondents have
already accepted in regard to the claimant’s
cervical spine but also permanent impairment
regarding the lumbar spine which the
respondents have not accepted but in regard to
which Dr. Johnson testified during his
deposition.  
5.  Whether the claimant’s attorney is
entitled to an attorney’s fee.  

A hearing was held on December 18, 2014.  The

claimant testified that the pain in her neck and back

had increased.  The claimant testified that her pain had

increased as a result of being denied treatment in the

form of injections.  The claimant agreed on cross-
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examination that the respondent-carrier continued to pay

for treatment provided by Dr. Craft, which treatment

included prescription medication.  

The respondents’ attorney examined Candace Elk, a

claims adjuster for the respondents.  Ms. Elk testified

that the respondent-carrier had paid for the claimant’s

cervical and lumbar injections.  Ms. Elk testified that

Dr. Fisher had not requested authorization to perform

cervical or lumbar injections since May 2013.          

An administrative law judge filed an opinion on

March 17, 2015.  The administrative law judge found that

the claimant proved she was entitled to additional

medical treatment for her compensable back injury.  The

administrative law judge found that the claimant failed

to prove the respondents were subject to a penalty in

accordance with Ark. Code Ann. §11-9-802(d), and that

the claimant failed to prove the respondents were in

contempt of the Commission.  The administrative law

judge found that the claimant’s entitlement to permanent

total disability or wage-loss disability was “not ripe

for a decision.”  

The respondents appeal to the Full Commission and

the claimant cross-appeals.      
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II.  ADJUDICATION

A.  Medical Treatment  

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance

of the evidence that she is entitled to additional

medical treatment for her compensable back injury.”  The

Full Commission affirms this finding.  The parties

stipulated that the claimant sustained a compensable

injury to her cervical spine on August 3, 2007, and the
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Full Commission subsequently found that the claimant

also sustained a compensable back injury.  The parties

stipulated that the claimant reached maximum medical

improvement on January 7, 2009.  The claimant continued

to treatment with Dr. Craft.  Dr. Fisher treated the

claimant with cervical injections beginning in January

2011.  In our opinion filed October 26, 2012, the Full

Commission found that the claimant did not prove she was

entitled to additional surgery for her cervical spine,

and that the claimant did not prove she was entitled to

surgery for her hip or back.  The parties have

stipulated that the Full Commission’s opinion is “res

judicata and the law of this claim.”  

Dr. Fisher followed up with the claimant on

February 11, 2013 and performed lumbar and cervical

steroid injections.  The Full Commission finds that

lumbar and cervical steroid injections are reasonably

necessary in connection with the claimant’s injury in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2012). 

We recognize that the claimant reached the end of her

healing period on January 7, 2009.  Nevertheless, a

claimant may be entitled to ongoing medical treatment

after the healing period has ended, if the medical



HESTER - F709506 26

treatment is geared toward management of the claimant’s

injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App.

230, 184 S.W.3d 31 (2004).  The Full Commission notes

that there are currently no medical opinions of record

stating that lumbar and cervical injections are no

longer reasonably necessary in connection with the

compensable cervical and lumbar injuries.  

B.  Medical Bills

Ark. Code Ann. §11-9-802(Repl. 2012) provides, “(d)

Medical bills are payable within thirty (30) days after

receipt by the respondent unless disputed as to

compensability or amount.”  An administrative law judge

found in the present matter, “3.  The claimant has

failed to prove by a preponderance of the evidence that

the respondents have violated Arkansas Code Annotated

§11-9-802(d) and as such should be subject to a

penalty.”  The administrative law judge also found that

the respondents were not in contempt of the Commission. 

The Full Commission affirms these findings.

The claimant sustained a compensable injury to her

neck and back on August 3, 2007.  The claimant underwent

surgery and was assigned an 11% rating to the cervical

spine on January 7, 2009.  The claimant began receiving
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injection treatment from Dr. Fisher in January 2011. 

Dr. Johnson saw the claimant on July 7, 2011 and

recommended continued “conservative nonoperative

intervention.”  In an opinion filed October 26, 2012,

the Full Commission found that the claimant was entitled

to continued non-operative medical treatment for her

cervical and lumbar spine.  As we have noted, the

parties stipulated that the Full Commission’s

October 26, 2012 opinion was “res judicata and the law

of this claim.”  

Dr. Fisher resumed injection treatment on

February 11, 2013.  The claimant contends that the

respondents did not timely pay bills related to

injections performed in February 2013 and March 2013. 

Nevertheless, counsel for the claimant expressly

informed the administrative law judge on January 16,

2014, “the medical bills that were in dispute have now

been paid.”  The respondents’ claims adjuster, Candace

Elk, testified that the respondent-carrier had paid for

the claimant’s cervical and lumbar injections.  Ms. Elk

also testified that Dr. Fisher had not attempted to

perform any additional cervical or lumbar injections

since May 2013.  The determination of witnesses’
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credibility and the weight to be given their testimony

are matters exclusively within the province of the

Commission.  Cooper v. Hiland Dairy, 69 Ark. App. 200,

11 S.W.3d 5 (2000).  In the present matter, the Full

Commission finds that the evidence corroborates Candace

Elk’s testimony, and that Ms. Elk was a credible

witness.  The evidence does not demonstrate that the

respondents failed to pay medical bills within thirty

(30) days of receipt, in accordance with Ark. Code Ann.

§11-9-802(d)(Repl. 2012).  The evidence demonstrates

that the only medical bill not paid by the respondents

was the bill relating to a lumbar injection in May 2013. 

The respondents eventually paid this bill in April 2014. 

However, the Commission had not yet expressly ordered

the respondents to provide treatment for the claimant’s

back in the form of lumbar injections.  The respondents

are not in contempt of the Commission and they are not

liable for a fine based on “willful and intentional”

non-payment of benefits pursuant to Ark. Code Ann. §11-

9-802(e)(Repl. 2012).  

C.  Anatomical Impairment 

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has
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been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.

188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993 to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to

determine whether the claimant has proved that she is

entitled to a permanent anatomical impairment.  Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001). 

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(B)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-102(16)(A)(I)

(Repl. 2012).  There is no requirement that medical

testimony be based solely or expressly on objective

findings, only that the medical evidence of the

impairment be supported by objective findings.  See

Firestone Bldg. Prods. v. Hopson, 2013 Ark. App. 618,

citing Wayne Smith Trucking, Inc. v. McWilliams, 2011

Ark. App. 414, 384 S.W.3d 561.  
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Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2012).  Permanent

benefits shall be awarded only upon a determination that

the compensable injury was the major cause of the

disability or impairment.  Ark. Code Ann. §11-9-102(F)

(ii)(a)(Repl. 2012).  “Major cause” means “more than

fifty percent (50%) of the cause,” and a finding of

major cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 260, 101 S.W.3d 252 (2003).

In the present matter, an administrative law judge

found that permanency “is not ripe for a decision.”  The

Full Commission does not affirm that finding.  It is the

duty of the Full Commission to enter findings in

accordance with the preponderance of the evidence and

not on whether there is any substantial evidence to

support the administrative law judge’s findings. 

Roberts v. Leo Levi Hospital, 8 Ark. App. 184, 649

S.W.2d 402 (1983).  The Full Commission makes its own
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findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).

The claimant sustained a compensable injury to her

neck and back on August 3, 2007.  Dr. Johnson performed

cervical surgery in 2008 and assigned the claimant an

11% anatomical impairment rating on January 7, 2009. 

The respondents accepted and paid the 11% impairment

rating for the claimant’s cervical spine.  Dr. Johnson

testified in 2014 that the claimant had sustained a 9%

permanent impairment rating to the lumbar spine as a

result of the compensable injury.  Dr. Johnson based the

impairment rating on objective findings of lumbar disc

bulging.  Dr. Johnson relied on the 4th Edition of the

Guides in assessing the 9% rating.  The  Full Commission

finds that the claimant proved she sustined a 9%

permanent impairment rating as a result of the August 3,

2007 compensable injury.  The 9% rating was supported by

objective medical findings and comported with the 4th

Edition of the American Medical Association Guides.  We

find that the August 3, 2007 compensable injury was the

major cause of the 9% rating to the claimant’s lumbar

spine, and that Dr. Johnson’s opinion was stated within
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a reasonable degree of medical certainty.  

D.  Wage Loss

Finally, the wage-loss factor is the extent to

which a compensable injury has affected the claimant’s

ability to earn a livelihood.  Rutherford v. Mid-Delta

Cmty. Servs., Inc., 102 Ark. App. 317, 285 S.W.3d 248

(2008).  In considering claims for permanent partial

disability benefits in excess of the employee’s

percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such

factors as the employee’s age, education, work

experience, and other factors reasonably expected to

affect her future earning capacity.  Ark. Code Ann. §11-

9-522(b)(1)(Repl. 2012).

Permanent total disability means inability, because

of compensable injury or occupational disease, to earn

any meaningful wages in the same or other employment. 

Ark. Code Ann. §11-9-519(e)(1)(Repl. 2012).  The burden

of proof shall be on the employee to prove inability to

earn any meaningful wage in the same or other

employment.  Ark. Code Ann. §11-9-519(e)(2)(Repl. 2012).

The claimant in the present matter is only age 46
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and has a 12th grade education.  The claimant testified

that her employment history has primarily involved

office and clerical-type work.  The claimant became

employed as a clerical worker for the respondents in

July 2007.  The claimant sustained compensable injuries

to her neck and back on August 3, 2007.  The claimant

returned to work but eventually underwent surgery and

was assigned an 11% permanent impairment rating to the

cervical spine.  The claimant was also assigned a 9%

permanent impairment rating as a result of the

compensable back injury.  The parties stipulated that

the claimant did not work for the respondents after

November 1, 2010.  The claimant testified that she was

unable to work because of pain resulting from her

compensable injuries.  The claimant’s employment was

officially terminated on or about November 1, 2011.

The claimant did not prove she was permanently

totally disabled.  The claimant is relatively young,

only age 46, and the record shows that the claimant

possesses above-average intelligence.  Dr. Johnson

testified in September 2014 that the claimant was

restricted to “sedentary work activity.”  Dr. Johnson

did not opine that the claimant was permanently totally
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disabled.  We recognize Dr. Craft’s stated opinion that

the claimant cannot return to any type of work.  It is

within the Commission’s province to weigh all of the

medical evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d 151 (1999).  The Full Commission finds that Dr.

Johnson’s opinion is corroborated by the record and is

entitled to more evidentiary weight than Dr. Craft’s

opinion.  We also find, based on the record, that the

claimant is not genuinely interested in returning to

appropriate gainful employment.  A claimant’s lack of

interest and negative attitude is an impediment to the

Commission’s full assessment of a claimant’s loss and is

a factor we can consider in determining that her wage

loss is not as great as she states it to be.

Based on the claimant’s relatively young age, her

work experience, her lack of interest in returning to

gainful employment, and her permanent anatomical

impairment, the Full Commission finds that the claimant

sustained wage-loss disability in the amount of 20%. 

This amount of 20% wage-loss disability is in excess of

the 11% impairment rating to the cervical spine and the

9% impairment rating to the lumbar spine.
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Based on our de novo review of the record currently

before us, therefore, the Full Commission finds that the

claimant proved she was entitled to additional non-

surgical treatment for her compensable injuries,

including injections as recommended by Dr. Fisher.  The

Full Commission finds that the respondents are not

liable for a statutory fine pursuant to Ark. Code Ann.

§11-9-802(Repl. 2012), and that the respondents are not

in contempt of the Commission.  We find that the

claimant proved she sustained permanent anatomical

impairment of 9% to the lumbar spine in addition to the

11% cervical rating accepted by the respondents.  The

claimant proved she was entitled to wage-loss disability

in the amount of 20%.  The claimant proved that the

August 3, 2007 compensable injury was the major cause of

the 11% cervical rating, the 9% lumbar rating, and 20%

wage-loss disability.

The claimant’s attorney is entitled to fee for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing in part on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).
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IT IS SO ORDERED. 

 

SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I respectfully concur in part with and dissent in

part from the majority opinion.  Specifically, I concur

with the findings that the respondents are not liable

for the statutory fine and that the respondents are not

in contempt of the Commission.  However, I must

respectfully dissent from the finding that the claimant

proved that she was entitled to additional non-surgical

treatment for her compensable injuries and that the

claimant proved that she sustained a permanent

anatomical impairment in the amount of 9% and wage-loss

disability in the amount of 20%.  

As with the majority's examination of the numerous

medical billing statements, letters, and emails

contained within the record regarding the billing and

payment of the claimant’s medical bills, I am unable to

find that the respondent willfully and intentionally
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failed to pay medical bills that were due or that the

respondent willfully failed to comply with the

Commission’s orders.  Therefore, I concur in the finding

that the respondent is neither subject to any penalty

under the provisions of Ark. Code Ann. §11-9-802(d), nor

is the respondent in contempt of any previous Commission

Order.

With regard to additional medical treatment for the

claimant’s lumbar spine, however, I find that the

majority erred in awarding these benefits, and that this

finding should be reversed.  Furthermore, I find that

the claimant has sustained no permanent physical

impairment to her lumbar spine as a result of her 2007

work-related injury.

The record demonstrates that the claimant, who was

in her late thirties at the time of her 2007 compensable

injury, was involved in one automobile accident in April

of 1988 when she was 17, and another when she was 19. 

The claimant agreed that she treated with Dr. Charles

Craft at the Cooper Clinic for “neck pain and back

problems” and chronic headaches for many years after

these accidents and prior to her 2007 compensable

injury.  In fact, the record shows that the claimant had
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treated intermittently with Dr. Craft for these problems

since 1995.  The record further reflects that the

claimant was treated for her neck and back problems on a

fairly consistent basis beginning in 2004.  

A medical report from Dr. Craft dated April 22,

2005, reflects that the claimant presented on that date

with a back strain resultant from mowing.  This report

further reflects that claimant had suffered intermittent

back pain since her 1988 motor vehicle accident, and

that she sought chiropractic treatment “from time to

time.”  Likewise, a medical report from September 6,

2005, reflects that the claimant presented to Dr. Craft

with “a number of concerns,” the most significant being

“neck and back pain stemming from a series of auto

accidents at the ages of 17 and 19, from which she has

had persistent neck and back pain since that time.”  Dr.

Craft added that the claimant used Flexeril and Ultracet

as needed for her “neck spasm and associated back pain.”

I note that the claimant denied in deposition

having experienced neck or back problems or undergoing

treatment for those problems prior to 2007. 

The record shows that the claimant was, in fact,

prescribed the muscle relaxer Flexeril for her back pain
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beginning in May of 2004, and that she was taking both

Flexeril and the pain medication Tramadol for her back

pain on a consistent basis during the year prior to her

2007 compensable injury.  

In testimony before the Commission, the claimant

agreed that she had received chiropractic treatment for

her neck and back pain from at least two doctors prior

to the August 2007 accident.  The claimant reluctantly

admitted that she had denied having ever been treated

for neck and back complaints prior to 2007 during the

discovery process associated with this claim, when in

fact she had.  

 The record reveals that the claimant complained to

Dr. Craft primarily of cervical and hip problems

following her August, 2007 compensable injury from

February of 2009 through November of 2010.  As pointed

out by the administrative law judge presiding over the

first hearing in this claim, there was in fact a “long

gap” in any kind of back complaints from August 28,

2007, through November 5, 2010, at which time the

claimant admits to have suffered a slip-and-fall

accident in her shower.  Moreover, the record shows that

the claimant returned to work and consistently performed



HESTER - F709506
   

40

her job duties for approximately two years following her

medical release pursuant to her 2007 injury, but she

failed to return to work after November 5, 2010. 

Furthermore, the claimant continued thereafter to

complain of increasing low back pain and debilitating

symptoms caused from this pain which she contends

eventually necessitated the use of a cane and

occasionally a wheelchair.

Witness testimony by the claimant’s co-workers

demonstrates that during the two years the claimant

worked following her medical release from her 2007

injury and up until November 5, 2010, she did not

complain of back symptoms, nor did she use any assistive

devices, such as a cane.  Further, I note that objective

diagnostic studies conducted of the claimant’s lumbar

spine have revealed only chronic, degenerative changes

in her low back; degenerative changes which Dr. Johnson

has opined could easily be attributable to the

claimant’s pre-existing condition. 

While the claimant may have mentioned low back pain

contemporaneously with her August 2007 accident, and

even though there may have been objective signs of

injury at that time, I note that she failed to complain
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of low back pain again for almost three years

thereafter, or until she visited with Dr. Craft in

November of 2010.  I further note that she was under

consistent and continuous medical care for her cervical

condition during the majority of that time.  Therefore,

she could have easily reported back problems to her

treating physician well before November of 2010 had she

been suffering from lumbar symptoms.  Moreover,

notwithstanding the fact that in October of 2012, the

majority found that the claimant sustained a low back

injury as a result of her August 2007 work-related

accident, the Commission limited her medical treatment

to that which Dr. Johnson recommended in the Plan

portion of his July 7, 2011 clinic note.  Clearly, a

review of this Plan demonstrates that Dr. Johnson did

not specifically recommend any treatment for the

claimant’s lumbar spine at that time; only treatment

related to her cervical spine.

The record shows that the respondents provided the

claimant with medications and a lumbar interlaminar

epidural steroid injection performed by Dr. Fisher on

February 11, 2013.  I note that the claimant continued

to receive injections for her cervical spine during this
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time.  Dr. Fisher had followed the pre-certification

process spelled out in Rule 30 of the Workers’

Compensation Rules for the claimant’s first lumbar

injection.  However, although a second lumbar injection

was initially denied as part of the pre-certification

process, on May 20, 2013, Dr. Fisher proceeded with this

injection anyway.  Candace Elk, claims adjuster for the

respondent-carrier, testified that Dr. Fisher failed to

appeal the denial of the second injection, and that no

further request for lumbar injections were made by Dr.

Fisher thereafter.  I note that due to the controversy

surrounding the claimant’s second lumbar injection, the

respondent-carrier eventually paid for that treatment.

The claimant relies heavily on Dr. Craft’s opinion

as set forth in his deposition testimony of August 28,

2014, in support of her contention that further medical

treatment is necessary for the treatment of her

compensable lumbar injury.  In that deposition, Dr.

Craft explained that he recommended the claimant to Dr.

Fisher for steroid injections after conservative

measures failed to resolve her pain.  In Dr. Craft’s

words, he felt that the claimant would be a “good

candidate” for epidural injection therapy.  Dr. Craft
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further stated that the claimant’s lumbar condition

improved following her first lumbar injection; however,

in June of 2013, he noted that she was “back to her

baseline” with pain and decreased mobility and function. 

Dr. Craft testified that the claimant advised him that

she was “having difficulty getting the injections done

on a recurrent basis,” which had basically resulted in a

relapse.  

The record clearly demonstrates that the claimant

suffered from a chronic, pre-existing neck and back

condition for which she had received long-term and

continuing medical treatment prior to her 2007

compensable injury.  Although having initially denied

any pre-existing back condition, the claimant eventually

admitted to this fact, thus showing that she lacks

credibility.  And, while the Commission found that the

claimant sustained a compensable lumbar injury as a

result of her August 2007 work-related accident, the

preponderance of the evidence shows that this was a

soft-tissue injury in the form of swelling, and that it

was temporary.1  Therefore, the preponderance of the

1 I note that the claimant suffered lumbar spasms prior   
to the August 2007 accident.
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evidence shows that - at the most - the claimant

sustained a temporary aggravation of a pre-existing

condition as a result of her August 3, 2007, work-

related accident.  Further, the preponderance of the

medical evidence coupled with the credible testimony of

the claimant’s co-workers shows that the claimant’s back

condition stabilized and that she returned to her

baseline condition for a period of approximately three

years following her 2007 compensable injury, until such

time as a slip-and-fall accident in her shower

aggravated her pre-existing condition once again, and

she sought additional medical treatment for her lumbar

spine. 

Notwithstanding that the Commission found that the

claimant had in fact sustained a compensable lumbar

injury as a result of her 2007 accident well after her

slip-and-fall accident in the shower had occurred, the

Commission failed to specifically state the nature of

that injury and ordered only that she receive additional

medical treatment specifically set forth in the Plan

portion of Dr. Johnson’s July 2011 clinic report.  The

diagnostic studies, physical therapy, and injections

recommended by Dr. Johnson in that Plan, however,
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pertained only to the claimant’s cervical injury. 

Otherwise, Dr. Johnson failed to recommend any type of

testing or treatment concerning the claimant’s lumbar

spine.  And, although the respondent-carrier did approve

one steroid injection performed by Dr. Fisher in

February of 2013, and eventually paid for another

injection that was performed in May of 2013 without

proper pre-certification, Dr. Fisher failed to request

authorization for any additional lumbar injections after

that time.

Based upon the above and foregoing, I find that the

claimant has failed to prove that she is entitled to

additional medical treatment for her compensable lumbar

injury of 2007 in that 1) the claimant suffered from a

pre-existing lumbar condition which was symptomatic at

the time of her compensable injury and for which she was

receiving medical treatment; 2) the preponderance of the

evidence shows only that the claimant’s compensable

lumbar injury consisted of a soft-tissue injury, or, at

the most, a temporary aggravation of a pre-existing

condition; 3) the claimant’s back condition stabilized

and she returned to her baseline condition for a period

of three years prior to seeking medical treatment for
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her lumbar spine in November of 2010; 4) the claimant

slipped-and-fell in the shower contemporaneously with

seeking treatment for her lumbar spine in 2010; 5) Dr.

Johnson did not specifically recommend treatment for the

claimant’s lumbar spine in his July, 2011, medical

report; 6) Dr. Fisher has failed to seek approval for

additional treatment of the claimant’s lumbar spine;

and, 7) the claimant has failed to prove that a causal

connection exists between her current lumbar complaints

and her alleged need for additional medical treatment.

Therefore, I find that the claimant has failed to prove

by a preponderance of the evidence that additional

medical treatment for her lumbar spine is reasonably

necessary for the treatment of her 2007 compensable

lumbar injury and this treatment should be denied.

With regard to the claimant’s request for a

permanent partial disability rating for her back, the

preponderance of the evidence in this claim clearly

reveals that the claimant returned to her baseline

condition following her August 2007 compensable injury,

and that she remained stable in her condition for three

years thereafter.  The claimant’s lumbar condition did

not, in fact, become so disabling that she could
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allegedly no longer work until after she admittedly

slipped-and-fell in her shower.  It was then that the

claimant decided she could no longer work.  

In his deposition testimony, Dr. Johnson could not

definitively state, or even state within a degree of

medical certainty, for that matter, that the claimant’s

2007 injury is the major cause of her current

disability.  Furthermore, Dr. Johnson admitted that the

claimant suffers from a chronic, pre-existing

degenerative condition, and that any disc bulges shown

on the claimant’s March 2013 CT scan could be related to

either the claimant’s 2007 accident, or to her 2010

slip-and-fall in the shower.  Inasmuch as Dr. Craft

opined in his letter to the Social Security

Administration that the claimant is totally disabled,

Dr. Johnson testified that the claimant could perform

sedentary work even after she started treating again

following her 2010 slip-and-fall incident.  

Ark. Code Ann. §11-9-102(4)(F)(ii)(a)(Supp. 2009)

provides that permanent benefits shall be awarded only

upon a determination that the compensable injury was the

major cause of the disability or impairment. “Major

cause” is defined as more than fifty percent (50%) of
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the cause, and a finding of major cause shall be

established according to the preponderance of the

evidence.  Ark. Code Ann. §11-9-102(14)(A) (Supp. 2005);

see,  Pollard v. Meridian Aggregates, 88 Ark. App. 1,

193 S.W.3d 738 (2004).  Further, Ark. Code Ann. §11-9-

102(4)(F)(ii)(b) provides that if any compensable injury

combines with a preexisting disease or condition or the

natural process of aging to cause or prolong disability

or a need for treatment, permanent benefits shall be

payable for the resultant condition only if the

compensable injury is the major cause of the permanent

disability or need for treatment.

Inasmuch as I agree that the claimant suffered a

compensable back injury in 2007, I find that the

claimant has failed to prove that this injury was

anything more than a temporary condition that healed by

the time of her medical release by Dr. Johnson in 2009,

and that it left the claimant with no permanent physical

impairment in her lumbar spine.  This finding is

supported by the fact that not even the claimant’s

treating neurosurgeon could conclusively relate the

claimant’s current condition to her 2007 injury. 

Further, I find that Dr. Craft’s letter was drafted for
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purposes of the claimant’s application for Social

Security Disability benefits, and that it has no bearing

on this claim.  Finally, the claimant’s condition did

not destabilize or start to deteriorate until after her

slip-and-fall in the shower, which could easily account

for any deterioration or disability that she now claims. 

In the absence of conclusive evidence which shows that

the claimant’s 2007 work-related accident is the major

cause of her current disability, I find that she has

failed to prove that she has suffered any permanent

physical impairment to her lumbar spine as a result of

that injury and permanent partial disability in this

claim should not only be addressed, but also be denied.

Therefore, for all the reasons set forth herein, I

respectfully concur, in part, with and dissent, in part,

from the majority opinion.

KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award
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of medical benefits, of a permanent impairment rating of

9% based upon her lumbar injury, and the assessment of

20% wage loss disability. I disagree with the refusal to

assess penalties and with the failure to award more than

20% wage loss disability.

PENALTIES

I would assess penalties under Ark. Code Ann.

Sec. 11-9-802. The record shows that the claimant

struggled to get approval of appointments and treatment,

and that bills for services on February 11 and March 20,

2013 were not paid until October 2, 2014, and that the

bill for August 9, 2014 was not paid until November 17,

2014. There was no reasonable justification for not

paying the bills in a timely fashion. The respondents’

witness did not explain the delay for the February or

March bills. The explanation of the delay in payment for

the May 2013 bill was that the bill did not pass pre-

certification. However, it was eventually paid, without

pre-certification, meaning that pre-certification was

not a condition predicate to payment.

There is no justification for the delayed

payments or the continued challenges which the

respondents placed before the claimant and her
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physicians to obtain the treatment which was determined

to be reasonable and necessary for her compensable

injury by the Commission. Penalties under Ark. Code Ann.

Sec. 11-9-802 are appropriate in this claim.

I would also impose the fine sought by the

claimant for contempt upon the respondents for failure

to comply with the Commission order of October 26, 2012

to pay for medical treatment of the claimant’s cervical

and lumbar injuries, pursuant to Ark. Code Ann. Sec.

11-9-706. Even the Administrative Law Judge acknowledged

the difficulty the claimant had in obtaining treatment

of her cervical and lumbar spine after the award of

those benefits. The order became final on December 10,

2012. The claimant received a lumbar injection on

February 2, 2013, a cervical injection on March 20,

2013, and another lumbar injection on May 20, 2013, and

after that time, medical treatment was refused. The

record is replete with evidence that the claimant will

need such treatment forever and that the award in

December 2012 was of pain management for a permanent and

degrading injury. While a respondent does have the right

to controvert medical treatment, this is not a situation

where new treatment was suggested, or where there was
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some new evidence of improvement, resolution,

intervening incident or other fact that would require

new analysis. See Crawford v. Superior Industries, 2009

Ark. App. 738, 361 S.W.3d 290 (no contempt, where

respondents controverted new treatment recommendations

and where evidence supported a finding that

recommendations were not reasonable or necessary). The

respondents have forced the claimant to prove again that

she needs pain management in the form, mainly, of

injections, despite the clear award of such treatment in

2012. The respondents’ behavior makes a mockery of the

Commission’s final award, because the claimant must

fight for essentially every new scheduled treatment,

despite the fact that the treatment is well within the

scope of the original award. In light of this repeated

rehashing of the issue of the claimant’s entitlement to

the same treatment, the fact that we are, in 2015,

discussing medical benefits recommended in 2011 and

2012, awarded at the end of 2012, and denied in May of

2013, and the fact that the Administrative Law Judge

felt that the lumbar injury had been treated in a

fashion “so limited” that it had not stabilized and that

the extent of the injury had not been determined, even
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though the injury occurred in 2007, compels a finding

that the respondents have actively, purposefully,

intentionally and willfully refused to comply with the

November 2012 order of the Commission. 

PERMANENT BENEFITS

Wage loss disability benefits in excess of

20%, up to permanent total disability, are warranted in

this claim. The claimant has an 11% impairment rating

for the damage at her cervical spine and a 9% rating for

the damage at her lumbar spine, which combine, according

to the Combined Valued Chart of the Guides to the

Evaluation of Permanent Impairment (4th Ed. 1993), p.

322, for a total of 19% to the body as a whole.

The claimant is a young woman, forty-five

years of age, with a high school degree and on the job

training by the respondent employer. She loved her job.

The claimant has had pain in her cervical and lumbar

spine, with radicular pain from both areas, since her

injury. She returned to work initially with significant

pain, but her pain continued to increase to the point

that she could not tolerate working. By November 2010,

her pain was so severe that she had difficulty moving at

all. She had been given light duty work, but she was
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unable to continue. She was unable to continue her

treatment since May 2013, which resulted in a great

increase in the severity of her pain. When she did

receive injections, the pain was reduced for about two

weeks. She was grateful for the reprieve, but the pain

was not eliminated. She described her condition as

continually worsening and unrelenting pain. This is

consistent with her physicians’ description of her pain

as “intractable.” As her pain progressed, she first

needed a cane, then a walker, and then a wheelchair. She

was able to use the walker for very short distances. The

cane was insufficient now. She had bad days, where she

was unable to do anything, and she required assistance.

On bad days, she needed the wheelchair.

The claimant testified that she could only

sleep a couple hours at a time. She took her medications

as prescribed. She stated her quality of life was low.

She was limited to watching television. She could not do

any physically demanding activity. She has not had other

injuries, other than falls as a result of the very

searing, sharp pain in her low back that caused her to

fall. She took ten different prescription medications to

control her pain, along with over-the-counter
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medications for use until she can take the next doses of

her prescriptions. She had not been able to drive since

2010, because of her medications, and because her neck

pain affected her arm strength. She was not strong

enough to drive safely. She had done essentially the

same type of work, processing mortgages, in all of her

work history, but she could no longer perform those

duties.

The medical records support the claimant’s

testimony that she is no longer able to earn a wage at

all. With her limited sleep, severely limited mobility

and strength, her need for strong narcotic and other

medication, her bad days in which she is bedridden, her

inability to drive, and her constant pain, there is no

employment that she could perform. 

I would award the claimant permanent total

disability benefits. I note the majority’s focus on the

claimant’s relative youth. The fact that she is young

makes this case tragic. It does not relieve the claimant

of her symptoms, need for continued treatment and

medication, limitations and impairment. Even if one

could conclude that the claimant retained some ability

to earn a wage, the evidence supports a finding of wage
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loss disability benefits in the amount of at least 75%.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


