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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G100033

RAYMOND GOETZ, EMPLOYEE  CLAIMANT

SOUTHERN REFRIGERATED TRANSPORT, 
EMPLOYER RESPONDENT NO. 1

NEW HAMPSHIRE INSURANCE CO./GALLAGHER  
BASSETT SERVICES, INC., CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED AUGUST 14, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE DAVID
JONES, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 3, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The employer/employee relationship
existed on December 24, 2010.
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2. The claimant sustained various injuries as a
result of a motor vehicle accident on December
24, 2010, with injuries including but not
limited to the head, neck, left shoulder, and
left elbow.

3. Respondent No. 1 paid for all reasonably
necessary  medical treatment to date, and have
continued to provide all reasonably necessary
medical treatment.

4. Respondent No. 1 paid the claimant temporary
total disability benefits during the entire
duration of his healing period, from on or
about December 25, 2010, with those benefits
suspended when the claimant reached maximum
medical improvement as of on or about January
27, 2014.

5. The claimant was released at maximum medical
improvement as of January 27, 2014, and
assigned a 28% permanent partial disability
rating to the body as a whole, which the
respondents have accepted and are paying.

6. The claimant had an average weekly wage of
$866.41, entitling the claimant to the maximum
compensation rates for 2010, with those being
$562.00 per week for temporary total
disability benefits, and $422.00 per week for
permanent partial disability benefits.

7. Respondent No. 1 controverts the claimant’s
claim for permanent disability compensation in
excess of the 28% permanent anatomical
previously accepted and being paid.

8. The claimant has failed to establish by a
preponderance of the evidence that he is
permanently and totally disabled as a result
of all of the injuries that he sustained on
December 24, 2010.

9. The claimant has sustained a twenty percent
(20%) impairment to his wage earning capacity
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as a result of his compensable head injury and
his compensable left shoulder injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award the

claimant permanent total disability benefits.

The claimant sustained compensable injuries to

his head, neck, left shoulder, and left elbow as the

result of a truck accident on December 24, 2010. The

claimant’s eighteen-wheeler rolled over after a tire

blew out. He recalled driving the truck, and then he

recalled being pulled from the truck. He lost

consciousness for  that time. He received treatment to

his shoulder and later his head injury. He reached

maximum medical improvement on January 27, 2014, with a

permanent anatomical impairment rating of 28% to the

body as a whole, based upon his shoulder/upper arm

injury (7% to the upper extremity) and traumatic brain

injury (23% to the person as a whole). 

As a result of the head injury, the claimant

experienced difficulties with his ability to focus, his

behavior and his relationships with family. He had

personality changes. He developed a seizure disorder,

depression, apprehension and anxiety. He experienced

black-out episodes, headaches, vertigo, cognitive
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difficulties, memory loss and disordered sleep. His

seizures continued. Reading the claimant’s testimony, it

is clear that he had severe memory issues, and in fact,

during the hearing, the claimant’s ability to speak and

to remember were so limited that the Administrative Law

Judge was concerned about his competency to testify at

the hearing.

Dr. Mortillaro performed a neuropsychological

evaluation on June 2011. This extensive testing revealed

that the claimant suffered anxiety, depression, coping

skills deficits, cognitive deficits and personality

changes. The claimant has an IQ of 73, which falls in

the fourth percentile, meaning mentally defective to

borderline range of intelligence. Within the IQ testing,

the claimant’s verbal IQ, verbal comprehension index,

and working memory index scores were in the mentally

defective to borderline range. His Performance IQ and

Processing Speed index were in the borderline to low

average range. 

Dr. Mortillaro’s testing revealed that the

claimant had the ability to read at a fourth grade

level, the ability to comprehend sentences at the

seventh grade level, the ability to spell at the fourth
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grade level and the ability to compute math at the third

grade level. Testing showed that he suffered severe

depression and anxiety. During the testing, the claimant

was easily distracted, and at times lethargic and

confused. Testing showed mild brain impairment. He had

moderated deficits in testing of sustained attention and

concentration to a simple task requiring visual optical

scanning and psychomotor speed abilities. He had severe

deficits on testing of ability to attend to a process

new auditory and visual information presented. 

Testing also showed that the claimant was

unable to consistently direct his attention and

concentration skills to complete a visual-verbal task

under conditions of interference and distractibility.

The claimant demonstrated a severe inability to

temporarily store and manage information presented

orally and/or visually to carry out cognitive tasks

involved in learning, reasoning, and comprehension

(working memory). All language testing of the claimant

showed severe deficits. Visual-spatial functioning was

average to below average.

Executive functioning testing revealed

deficits in several areas. Importantly, the claimant had
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below average to borderline planning and impulse control

in completing a task and moderate deficits noted in

processing information under stimulus interference

conditions. 

Dr. Mortillaro recommended in-patient

rehabilitation at the Centre for Neuro Skills, and in

August 2011, the claimant underwent an evaluation for

the purposes of planning rehabilitation treatment at the

Centre. The evaluator noted that the claimant had not

had any formalized therapy or treatment of the

neurological effects of the injury. He summarized his

report as follows:

During the evaluation, he cited frequent
problems with headache, shoulder pain and
movement limitations, dizziness, body
temperature control problems, poor memory,
impaired word finding and expressive language,
sleep disturbance, fatigue, limited endurance,
apparent decreased anger control, decreased
socialization, decreased motivation, anxiety
and possible depression.

During the CNS evaluation, objective recall
and language assessment highlighted apparent
difficulties with short-term, long-term and
working recall, difficulties with
organization, problem-solving, decreased
processing speed, poor concrete and abstract
word finding and decreased auditory
comprehension.

Hearing appeared to be within functional
limits in a quiet environment, although he
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complained of decreased hearing with tinnitus
in his left ear. Ocular motor assessment was
marked by a conjugate gaze and apparently full
visual fields, with apparent saccadic
impairments and convergence insufficiency. 

While upper and lower extremity function, gait
and station appeared to be within functional
limits, with the exception of the left upper
extremity, he presented with apparent
decreased higher level balance with narrowed
base of support, more severe with occluded
vision, in addition to possible vestibular
disturbance.

Additionally, Raymond expressed some
discouragement with these residual problems
following his injury, as he has been unable to
resume his pre-injury level of independence
and activity in relation to poor memory,
distractibility, seizure episodes, pain,
limited endurance and general dependence on
family for some basic and more instrumental
activities of daily living.

...

Raymond Goetz is an appropriate candidate for
post-acute neurological programming at this
time. He scored 3 on the Living Status Scale,
indicating his was living at home with
assistance from family at the time of the
evaluation. He scored 15 on the Occupation
Status Scale, indicating he was not working
due to the presence of physical or
neurological disability [at] the time of the
evaluation. On the CNS Rating Scale, he scored
49 out of a possible 80 and scored 6/30 on the
Disability Rating Scale, placing him in the
moderate level of disability. Higher scores on
the CNS Rating Scale indicate greater
independence; lower scores on the other scales
represent greater independence. Through the
course of the evaluation, overall cognitive
ability as measured by the Rancho Los Amigos
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Scale, was approximately level VII.

The claimant received treatment from the

Centre and from Dr. Mortillaro, at least through July

2012. 

In June 2013, Dr. Grabow released the claimant

from treatment for his upper extremity injuries, with no

restrictions. He prescribed the claimant Neurontin

(anti-epilectic medication used to treat neuropathic

pain).

The claimant was also treated by Dr. Mashhood.

According to Dr. Mashhood’s September 2013 record, he

prescribed the claimant Elavil (an antidepressant, used

to treat mental disorders and to prevent of migraines),

Lyrica (anticonvulsant drug used for neuropathic pain,

seizures, anxiety and some chronic pain) and Motrin

(nonsteroidal anti-inflammatory drug for reducing pain,

fever and inflammation) in August 2103. He also noted

that Dr. Mortillaro cleared the claimant to return to

work with no restrictions, although there is no record

of Dr. Mortillaro’s to support this. Dr. Mashhood also

wrote that the claimant’s neurologist, Dr. Germin,

increased the claimant’s Elavil prescription, continued

Lyrica, and added Sumavel (injection for the treatment
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of migraines and cluster headaches) injections. In

September 2013, Dr. Mashhood stated that the claimant

needed a refresher course in driving and mechanics. The

claimant reported headaches to Dr. Mashhood. Dr.

Mashhood stated that the claimant’s seizure disorder,

cognitive deficits and speech difficulties were

“resolved,” that he had occasional headaches associated

with his closed head injury, that the claimant’s left

shoulder was asymptomatic, and that his left ulnar nerve

problem was asymptomatic. Dr. Mashhood noted that the

claimant had grease stains on his hands. He released the

claimant to work full duty.  He prescribed Elavil,

Sumavel and Motrin. He recommended continued medications

for one year and a trucking refresher course to return

to work.

In December 2013, Dr. Mashhood noted that the

claimant could not participate in a trucking training

course due to his Elavil and Lyrica prescriptions. He

had headaches and left elbow pain. Dr. Mashhood stated

that the claimant’s seizure disorder, cognitive deficits

and speech difficulties were “resolved,” that his closed

head injury was no longer symptomatic, that the

claimant’s left shoulder was still painful but with
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normal range of motion, that he had subjective

complaints of headache without objective findings, and

that he had left elbow pain without objective findings.

He stated that the claimant was using his hands with

mechanical activities due to grease stains and moderate

callus formation. He released him to full duty. He

prescribed Elavil, Lyrica, Sumavel and Motrin. 

Dr. Mashhood placed the claimant at maximum

medical improvement in March 2014. Dr. Mashhood stated

that the claimant’s seizure disorder, cognitive deficits

and speech difficulties were “resolved,” that his closed

head injury was no longer symptomatic, that the

claimant’s left shoulder was still painful but with

normal range of motion, and that he had subjective

complaints of headache without objective findings. Dr.

Mashhood noted that the claimant had grease stains and

calluses on his hands. Dr. Mashhood renewed the

claimant’s prescriptions for Elavil, Lyrica, Sumavel and

Motrin. 

Dr. Mashhood discharged the claimant from his

care on September 15, 2014, noting his complaints of

headache, left shoulder and left elbow pain. His

examination, impression and recommendations remained
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otherwise unchanged. 

The evidence does not show that the claimant’s

IQ scores or other scores on measures of

neuropsychological function, cognitive function,

depression or anxiety have improved. The claimant

continues to be prescribed medication for migraine,

seizures, anxiety, chronic pain, depression and

inflammation. The testimony shows that the claimant had

headaches every day, some of which were severe. When his

headaches became severe, which was weekly, the

medication caused him to stay in bed for a couple days.

He had extreme short-term memory problems, causing him

to forget what he was doing or intending to do, from

room to room in his home. On his bad days, he wept, and

his ability to speak - to “get the words out” and to

remember - was “really bad.” These facts were borne out

by the claimant’s testimony, by his manner at the

hearing, by his girlfriend’s testimony and by the

reaction of the Administrative Law Judge and the

attorneys at the hearing.

The claimant had a high school diploma and one

semester of  college of some type. He worked for two

years as a pizza delivery driver, then six years as a
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taxi driver, then twelve years as a long-haul truck

driver, before his accident. During the hearing, he

could not accurately recall this work history.

The claimant lived with his parents and his

girlfriend. He did not manage his own money. He required

assistance managing appointments. He required assistance

with his medications. He required reminders about basic

hygiene. He drove with someone in attendance. He

performed some light household duties, but he was not

allowed to use the stove or to cook. 

The respondents sent the claimant for a truck

driving course, with the intent to return him to

commercial truck driving. The claimant testified that he

could not recall all of that training, despite having

attended. The owner of the school stated that the

claimant could not perform the duties of a commercial

truck driver. He gave two reasons: the claimant’s left

shoulder pain1 made driving very difficult, and the

claimant’s short term memory loss was a “huge safety

concern” in operating a commercial vehicle. The short

1 I note that the claimant’s left shoulder pain existed at
the time Dr. Grabow released him from treatment in 2013, and he
reported pain and received pain medication ever since.
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term memory loss, by itself, was a major concern for the

truck driving school director. Thus, the claimant cannot

return to any of his previous employments.

There is no evidence of a job which the

claimant could obtain. There is no evidence that the

claimant could perform any task for which a meaningful

wage would be paid, for part-time or full-time work.

It is disturbing to think that evidence that

the claimant was capable of changing the oil in his

mother’s car, that he could perform light housework, and

that he could help with driving long distances is

sufficient evidence to find that the claimant is capable

of returning to employment as a commercial driver. The

claimant requires medications intended to manage

headaches, depression and anxiety, chronic pain,

seizures and inflammation, and his IQ is borderline

mentally defective. 

There is no evidence that the claimant is

capable of returning to work. Dr. Mashhood wrote that he

and other doctors had released him to work full duty,

yet Dr. Mashhood also wrote that the claimant’s head

injury was asymptomatic and that his seizures, cognitive

deficits and speech difficulties were resolved in the



     Goetz - G100033   15

same note that he prescribed medication for seizures,

migraines, chronic pain and anxiety. He also seemed to

suggest that the claimant’s headaches, which did not

exist prior to his compensable injury, which have been

constant since his compensable injury, and which he

related to the compensable head injury previously, were

not related to the claimant’s head injury. These

inconsistencies make Dr. Mashhood’s use of the word

“resolved” unreliable. If those conditions were resolved

and asymptomatic, what purpose would there be for Dr.

Mashhood to continue to prescribe medications for the

purpose of treating those conditions for than a year and

to plan to prescribe those medications for at least

another year? 

Considered in the light of the claimant’s

testimony and presentation at the hearing, the testimony

of his partner, and his medical history, the claimant’s

headaches related to his brain injury were not resolved,

nor were his cognitive issues or speech difficulties.

His seizure disorder was still being treated as well. 

The claimant was released to work. He was

placed at maximum medical improvement. There is nothing

in the records to suggest that the claimant was returned
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to his pre-accident state and capabilities. There is

nothing in the records to suggest that the claimant’s

capabilities since his neuropsychological evaluations

have improved or by how much. 

The significance of Dr. Mashhood’s release to

full duty and his statement that Dr. Mortillaro released

the claimant to full duty is that - in Dr. Mashhood’s

opinion - the claimant had no physical restrictions.

Whether he is employable is another matter entirely,

because the question is not how much weight can he lift

or pull, but what mental tasks can he perform. There is

no medical opinion on that question other than Dr.

Chang’s and Dr. Mortillaro’s, and importantly, the truck

driving school operator.

There is no medical evidence that the

claimant’s ability to control his emotions, impulses and

temper has improved or to what extent. This impulse

control issue has a direct and negative impact on the

claimant’s ability to drive a truck, a cab, or a pizza

delivery car, or to interact with co-employees or the

public.

I find that the claimant is permanently

totally disabled, and that he is unable to earn a wage
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of any kind.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


