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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 21, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his neck on June 12,
2013.  He has failed to provide objective
medical evidence to support a finding that he
suffered a neck injury on June 12, 2013.

2. Having found that the claimant did not suffer
a compensable injury to his neck on June 12,
2013, the issues of medical benefits and TTD
are moot.

3. The claimant also failed to prove that any
additional medical treatment for his low back
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is reasonable and necessary for the treatment
of his compensable low back injury.

4. The claimant’s attorney is not entitled to an
attorney fee based on the above findings.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 21, 2014

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion. I would award
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the claimant medical and indemnity benefits for his

compensable neck injury.

The claimant presented to Dr. Clark on June

17, 2013 with an “upper and lower” back injury. He also

reported an upper and low back injury on his N form. The

upper back is the cervical spine. Dr. Clark noted pain

in the upper thoracic region, and the claimant denied

neck pain. He had numbness. On June 24, 2013, the

claimant also reported weakness, numbness and headache.

Headache is associated with a cervical injury. These

complaints remained consistent throughout his records.

On September 23, 2013, Dr. Mangels noted that

the recent thoracic MRI showed degenerative changes and

disk issues in his neck, but that he was not authorized

to treat his neck. In October 2013, the claimant’s

complaints were cervical, thoracic and lumbar pain. He

stated that he had constant pain in his inferior neck.

Dr. Mangels ordered a cervical MRI.

Dr. Blankenship evaluated the claimant on

February 24, 2014. The claimant mentioned back pain,

radiating into his hips and right leg to the foot, and

neck pain radiating into his left shoulder and arm, with

numbness and tingling. He had occipital headaches, and

neck motion aggravated his pain. Dr. Blankenship noted

that the claimant had neck and arm pain as a result of
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the work injury, but that was not accepted by the

workers’ compensation carrier. The neck pain was located

at the base of his neck. Dr. Blankenship stated that the

pain had not changed locations, but that the early focus

was mistakenly his thoracic spine and not his cervical

spine. Dr. Blankenship stated that the claimant’s

cervical and arm pain were directly related to his work

injury. He wanted a new cervical MRI done.

Dr. Blankenship’s opinion that the claimant’s

neck complaints were characterized as thoracic

complaints initially is reasonable and consistent with

the medical records. There are objective findings in the

thoracic MRI which Dr. Mangels observed to reveal

degenerative change and disc problems in the cervical

spine. This injury satisfies the requirements of

compensability. I would award the claimant appropriate

benefits for it.

In regard to the claimant’s lumbar injury, I

would award the treatment recommended by Dr.

Blankenship. The claimant was able to work doing

strenuous work until the accident. Dr. Blankenship noted

the claimant’s legitimate FCE efforts and his complaints

and examination findings. The claimant was observed

transporting a queen-sized mattress, a box spring, and

then a bed frame from a house to a truck, in no more
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than seven minutes, and then from the truck to a

different house, in less than eighteen minutes from the

time he arrived and drove away. He moved a twin bed, box

spring and then a frame, from one house to his truck in

less than eight minutes, and then from his truck to a

different house in less than nine minutes. Later in the

afternoon, he carried some fast food from his truck to a

house. The next day, the claimant moved another

mattress, box spring and frame, and some furniture, in

less than twenty-four minutes. A couple hours later, the

claimant, with some others, loaded some furniture into

his truck. He climbed into the bed of the truck and

jumped down from it a few times. This took less than

forty minutes. Shortly thereafter, the claimant unloaded

the truck, with help, in about twenty minutes time.

Finally, later that day, the claimant bent at the waist

to pick some items off a porch.

When compared with the restrictions identified

in the claimant’s functional capacity evaluation, in

which he gave reliable effort, this activity is not

inconsistent with his condition. None of the activities

which the claimant performed on the two days of

surveillance violated the occasional lifting restriction

established in the FCE. “Occasional” means 33% of a

workday or less. Assuming an eight-hour workday, the
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claimant should be limited to no more than 2.64 hours of

lifting. On the first day of surveillance, the claimant

engaged in lifting activities for only 42 minutes. On

the second day, he engaged in lifting activities for

less than 84 minutes, during which time he also

performed other activities such as parking, and entering

and exiting a house. On the second day, he also had

assistance with the work. Certainly, the very specific

times listed in the surveillance report make clear that

the claimant exceed the standards in the FCE. The

claimant clearly alternated sitting and standing, and he

did not engage in repetitive motion of the spine.

I would award the claimant medical and

indemnity benefits for his cervical spine injury and

additional medical treatment for his lumbar injury.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

PHILIP A. HOOD, Commissioner


