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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed November 25, 2014.  The administrative law

judge found that the claimant failed to prove he was

entitled to additional medical treatment for his left

knee.  After reviewing the entire record de novo, the

Full Commission finds that the claimant proved he was

entitled to additional medical treatment.    

I.  HISTORY

The testimony of Curtis Lee Graham, now age 63,

indicated that he became employed with the respondents

in about 2007.  The parties stipulated that the claimant
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“sustained a compensable injury” on or about March 18,

2011.  The claimant testified that he fell from a

dumpster “on my butt bone, you know, right in the bottom

of my back.”  An emergency nursing record on March 18,

2011 indicated that the claimant “fell while on garbage

truck.”

Dr. William Henceroth began treating the claimant

on May 9, 2011: “Pt fell at work on 4/18/11 and hurt his

left knee.”  An MRI of the claimant’s left knee on

May 16, 2011 showed “Oblique tear involving the mid and

posterior horn of the medial meniscus.”  Dr. Henceroth’s

impression on May 19, 2011 was “Acute Medial Meniscus

Tear.”  Dr. Henceroth recommended a “scope left knee.” 

Dr. Henceroth performed surgery on July 12, 2011:

“Arthroscopic partial left medial meniscectomy.”  The

pre- and post-operative diagnosis was “Torn medial

meniscus, left knee.”

Dr. Henceroth stated that the claimant could return

to work on September 1, 2011, and the respondents paid

temporary total disability benefits until August 31,

2011.   

The claimant was involved in a nonwork-related

motor vehicle accident on November 1, 2011.  The record

indicates that the claimant suffered fractures to his
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cervical spine, ribs, and pelvis, but the record does

not indicate that the claimant injured his left knee in

the November 1, 2011 accident.   

The claimant followed up with Dr. Henceroth on

January 9, 2012: “Examination of the knee showed no

visible abnormalities....There was no tenderness of the

left knee.  There was no effusion....full range of

motion....exam showed no joint laxity.”  Dr. Henceroth’s

impression was “1.  Joint Pain, Localized In The Knee.” 

Dr. Henceroth recommended “2% impairment left knee and

no restrictions regarding left knee pertaining to w/c

and he has reached MMI.”  The parties stipulated that

the claimant “was assigned a two percent (2%) physical

impairment rating to the left knee.”  

A pre-hearing order was filed on November 30, 2012. 

The claimant contended, among other things, that he

“suffered a compensable back injury at the same time he

suffered the compensable knee injury which has been

accepted.”  The respondents contended, among other

things, that “all appropriate benefits have been paid

with regard to this claim.”  After a hearing, an

administrative law judge filed an opinion on May 8,

2013.  The administrative law judge found, “5.  The

claimant has failed to prove by a preponderance of the
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evidence that he suffered a compensable back injury on

March 18, 2011.”  The Full Commission affirmed and

adopted the administrative law judge’s decision in an

opinion filed September 11, 2013.  The parties have

stipulated that “the prior decision dated May 8, 2013

and the Full Commission decision dated September 11,

2013 are the law of the case and res judicata.”  

A pre-hearing order was filed on April 29, 2014. 

The claimant contended that “he is entitled to

additional medical treatment for his left knee and

entitled to reimbursement for unpaid medical expenses.” 

The respondents contended that “all appropriate benefits

have been paid and medical documentation does not

support entitlement to additional medical treatment. 

The claimant did not request additional medical

treatment for his left knee until he had been denied

benefits alleged with his lumbar spine injury with the

Commission.  The claimant was returned to work with no

restrictions on August 24, 2011 and his treating

physician deemed him MMI on January 9, 2012.”  

The parties agreed to litigate the following

issues:

1.  Additional medical treatment on the
claimant’s left knee. 
2.  Reimbursement of medical bills and
medication paid out of pocket.
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3.  All other issues are reserved.

A hearing was held on August 28, 2014.  At that

time, the claimant proffered a medical report indicating

that he treated at Reinhart Family Healthcare beginning

July 9, 2014.  The claimant’s complaints included “L

knee pain - (Hx of previous surg on ligaments).  Pt

states he cannot keep his balance.”  An administrative

law judge determined that the July 9, 2014 medical

report should be allowed into the record as evidence. 

The claimant testified that he suffered from chronic

pain in his left knee and that he had difficulty

“balancing” with his knee.  The claimant testified that

he had difficulty with bending his left knee, standing,

and stooping.  

Following the hearing, the claimant’s attorney

filed a motion to admit newly-discovered evidence, i.e.,

medical reports which were generated after the hearing. 

A majority of the Full Commission allowed the newly-

discovered evidence into the record.  The newly-

discovered evidence is as follows:  The claimant

followed up at Reinhart Family Healthcare on

September 9, 2014 for complaints including “knee pain

bilat”.  Dr. Kenneth Martin examined the claimant on

October 22, 2014:
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Mr. Graham is a 63 yo male who c/o left knee
pain for 3.5 years duration.  Patient denies
any specific injury at this time but continued
pain.  Patient had knee arthroscopy by doctor
in Mississippi in 2011 for likely meniscal
tears, but patient has no operative report or
recollection.  Patient is now retired and has
pain along Medial Joint Line that keeps him
awake at night and prevents him from
performing ADLs....He is currently having
instability causing falls which is his
primary reason for coming to orthopaedic
doctor today.

Was there and (sic) injury?  No

Have you had surgery in this area?  Yes  

Dr. Martin reported a mild effusion in the

claimant’s left knee.  Dr. Martin’s impression was “Left

knee pain/instability.  Plan: 1.  MRI of left knee to

r/o any internal derangement or soft tissue injury and

to grade cartilage damage at this time.  2.  Physical

Therapy referral for quad strengthening.” 

An x-ray was done on October 22, 2014: “AP full

weightbearing, lateral, Rosenberg, and Merchant views of

the left knee reveal joint space narrowing medially,

small osteophytes on the tibial eminence, minimal

sclerosis on the patella, a lateral tilt, and mild

subluxation on the Merchant view.”   

An administrative law judge filed an opinion on

November 25, 2014.  The administrative law judge found,

“5.  The claimant has failed to prove by a preponderance
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of the evidence that he is entitled to additional

medical treatment on his left knee.”  

The claimant appealed to the Full Commission.

Meanwhile, Dr. Martin reported on January 2, 2015,

“Mr. Graham has a history of medial joint line pain.  He

has undergone arthroscopy in the past but has had

persistent pain primarily medially.  Because of

continued discomfort, he is a candidate for

arthroscopy.”  Dr. Martin performed surgery on

January 2, 2015:  “1.  Arthroscopy.  2.  Arthroscopic

partial medial meniscectomy.  3.  Limited synovectomy.” 

The post-operative diagnosis was “1.  Torn medial

meniscus.  2.  Synovitis with suprapatellar plica.  3. 

Grade II medial compartment chondromalacia.”

II.  ADJUDICATION

A.  Admission of Evidence

The Commission has broad discretion with reference

to admission of evidence, and our decision will not be

reversed absent a showing of abuse of discretion.  Brown

v. Alabama Elec. Co., 60 Ark. App. 138, 959 S.W.2d 753

(1998).  In making an investigation or inquiry, the

Commission shall not be bound by technical or statutory

rules of evidence but may make such investigation or

inquiry, or conduct the hearing, in a manner as will
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best ascertain the rights of the parties.  See Ark. Code

Ann. §11-9-705(a)(Repl. 2002).  The Commission should be

more liberal with the admission of evidence rather than

more stringent.  Bryant v. Staffmark, Inc., 76 Ark. App.

64, 61 S.W.3d 856 (2001).

In the present matter, an administrative law judge

allowed into the record the July 9, 2014 report from

Reinhart Family Healthcare.  Because the Commission is

to be more liberal with the admission of evidence, we

affirm the administrative law judge’s determination. 

Additionally, in an order filed February 26, 2015 a

majority of the Full Commission allowed into the record

the claimant’s newly-discovered evidence, including the

treatment of record from Martin.  We find that the

consideration of this evidence was proper in accordance

with Bryant, supra and Long v. Wal-Mart Stores, Inc., 98

Ark. App. 70, 250 S.W.3d 263 (2007).    

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably
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necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

An administrative law judge found in the present

matter, “5.  The claimant has failed to prove by a

preponderance of the evidence that he is entitled to

additional medical treatment on his left knee.”  The

Full Commission reverses this finding.  We find that the

claimant proved he was entitled to additional medical

treatment, including knee surgery performed by Dr.

Martin.  The parties stipulated that the claimant

sustained a compensable left knee injury on March 18,

2011.  A physician subsequently performed surgery for a

torn meniscus, and released the claimant with a 2%

permanent impairment rating in January 2012.  The

claimant contends that he has continued to suffer from

chronic pain and instability in his knee.  Dr. Martin

performed surgery in January 2015 and found among other

things a torn meniscus.  There is no indication of
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record that the torn meniscus discovered by Dr. Martin

was causally related to any circumstance other than the

original 2011 injury.  The respondents argue that the

claimant waited too long to seek additional medical

treatment, but the claimant correctly argues that the

respondents did not raise a statute of limitations

defense.

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved he

was entitled to additional medical treatment.  We find

that the claimant proved the treatment provided by Dr.

Martin, including surgery performed on January 2, 2015,

was reasonably necessary in connection with the

March 18, 2011 compensable injury.  For prevailing on

appeal, the claimant’s attorney is entitled to a fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.  

   

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

decision to grant claimant’s motion to introduce

additional evidence.  The claimant was neither diligent

in obtaining this evidence,  he has not demonstrated

that this new evidence is relevant to his 2011 injury,

nor has he established that this new evidence would

change the results of the Administrative Law Judge’s

findings.  Moreover, and more importantly, introduction

of this evidence on appeal blatantly deprives the

respondents any opportunity to conduct any discovery

regarding this evidence or to even cross-examine it in

any way.

Arkansas Code Annotated § 11-9-705(c)(1)

(Repl. 2002) provides that all evidence must be

submitted at the initial hearing on the claim.  In order

to submit new evidence, the claimant must show that the

newly discovered evidence is (1) relevant; (2) is not

cumulative; (3) will change the result; and that (4) the

party seeking to introduce the evidence was diligent.

Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960);

Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391

(1982).
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The Commission has broad discretion with

reference to admission of evidence and our decision will

not be reversed absent a showing of abuse of that

discretion.  Clark v. Peabody Testing Service, 265 Ark.

489, 579 S.W.2d 360 (1979); W.W.C. Bingo v. Zwierzynski,

53 Ark. App. 288, 921 S.W.2d 954 (1996); Litnthicum v.

Mar-Bax Shirt Co., 23 Ark. App. 26, 741 S.W.2d 275

(1987); Southwest Pipe and Supply v. Hoover, 13 Ark.

App. 144, 680 S.W.2d 723 (1984).  

In granting claimant’s motion, the majority

finds that the claimant was diligent in presenting the

evidence.  Granted, the claimant acted diligent in going

to the doctor after the hearing,; however, the claimant

did not act diligently in seeking to obtain these

medical visits prior to the hearing on whether

additional medical treatment was reasonable and

necessary. In her opinion the Administrative Law Judge

found:

 ....By January 2012, he was
determined to be at maximum medical
improvement, assigned a 2%
impairment rating, and released to
full duty without restrictions in
regard to his left knee At the
earlier hearing held on February 7,
2013, the claimant did not seek
additional medical treatment for his
knee.  Although he was continuing to
use a case (sic), the claimant
testified in his deposition on March
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15, 2012, that he used the case(sic)
due to a hip injury form an
unrelated motor vehicle accident on
November 1, 2011.  In his
deposition, the claimant further
testified that there had been no
additional medical treatment
recommended for his knee injury and
that all of the medical bills
related to his knee injury had been
paid by the respondents.

In the instant case, the only
evidence offered by the claimant to
explain why did no not seek medical
treatment, if needed, for his left
knee after January 9, 2012, was that
he was not eligible for Medicare. 
However, the evidence reveals that
the claimant had health insurance
through the Municipal League which
he had used to obtain other medical
treatment.  The only medical record
offered to support his need for
additional treatment is his recent
visit to Dr. Reinhart in July 2014. 
While it appears that he did receive
an injection in his left knee during
the July visit, the handwriting on
the medical record is illegible and
difficult to read.  After a complete
review of the totality of the
evidence, I find that the claimant
has failed to prove by a
preponderance of the evidence that
his need for additional treatment to
his left knee is reasonable and
necessary and related to his
compensable injury.

Thus, I find that the Administrative Law Judge

has laid out the evidence before us to find not only

that the claimant was not diligent in seeking treatment

or other evidence to prove his claim for additional

medical treatment, but also that a causal connection has
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not been established between the 2011 injury and the

medical treatment generated in late 2014.  The claimant

had surgery to his left knee, reached maximum medical

improvement and assigned a 2% impairment rating back in

2011.  The claimant waited over two and a half years

before seeking additional medical treatment and took no

steps to generate any evidence to support his claim for

such additional treatment.  Moreover, given the lack of

any treatment during this period of time, together with

fact that the claimant’s medical findings at the time he

was deemed to be at maximum medical improvement do not

in any way correspond with this additional evidence, I

cannot find that the claimant has established by a

preponderance of the evidence that this new evidence is

relevant to this claim or would change the results of

the Administrative Law Judge’s decision.

Therefore, after consideration of the

claimant’s motion, respondents’ response thereto, and

all other matters properly before the Commission, I

dissent.

KAREN H. MCKINNEY, COMMISSIONER


