
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G102391

CURTIS GRAHAM, EMPLOYEE CLAIMANT

GET RID OF IT OF ARKANSAS,
EMPLOYER RESPONDENT

COMMERCE & INDUSTRY INS. CO., 
INSURANCE CARRIER RESPONDENT

ORDER FILED FEBRUARY 26, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by HONORABLE JARROD S. PARRISH,
Attorney at Law, Little Rock, Arkansas.

ORDER

The claimant moves the Full Commission to

allow introduction of additional evidence.  The Full

Commission grants the motion.   

The parties stipulated that the claimant

sustained a compensable injury on March 18, 2011.  A

pre-hearing order was filed on April 29, 2014.  The

claimant contended that he was entitled to additional

medical treatment for his left knee.  The respondents

contended, among other things, that all appropriate

benefits had been paid and that the claimant was not

entitled to additional medical treatment.  A hearing
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was held on August 28, 2014.  After the hearing, an

administrative law judge filed an opinion and found, in

pertinent part, “5.  The claimant has failed to prove

by a preponderance of the evidence that he is entitled

to additional medical treatment on his left knee.”  The

claimant filed a timely notice of appeal to the Full

Commission.  

Ark. Code Ann. §11-9-705(Repl. 2012)

provides:

(c) INTRODUCTION OF EVIDENCE.  
(1)(A) All oral evidence or documentary
evidence shall be presented to the
designated representative of the commission
at the initial hearing on a
controverted claim, which evidence shall be
stenographically reported.  
(B) Each party shall present all evidence at
the initial hearing.  
(C)(i) Further hearings for the purpose of
introducing additional evidence
will be granted only at the discretion of the
hearing officer or commission. 

 
In order for the Commission to allow

submission of additional evidence, the movant must

demonstrate that the new evidence is relevant; that the

new evidence is not cumulative; that the new evidence

would change the result of the case; and that the

movant was diligent in presenting evidence to the

Commission.  Long v. Wal-Mart Stores, Inc., 98 Ark.
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App. 70, 250 S.W.3d 263 (2007).  

In the present matter, the claimant seeks to

submit into evidence four medical exhibits which did

not exist at the time of the August 28, 2014 hearing. 

These medical documents include an operative report

dated January 2, 2015.  The Full Commission finds that

the new evidence is relevant and is not cumulative. 

The operative report and follow-up note could change

the result of the case.  We also find that the claimant

was diligent in presenting the evidence, which again

did not exist at the time of the hearing before the

Commission.  The Commission should be liberal, rather

than stringent, about the admission of evidence. 

Bryant v. Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d

856 (2001).  

In the present motion, the Full Commission

grants the claimant’s motion to submit additional

evidence.  The Full Commission directs the Clerk to

place this matter on our submission docket.  We note

that both parties have provided briefs.  The Full

Commission assures both parties that we will

impartially adjudicate this case based on a de novo

review of the entire record and in accordance with
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relevant Arkansas law. 

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

decision to grant claimant’s motion to introduce

additional evidence.  The claimant was neither diligent

in obtaining this evidence,  he has not demonstrated

that this new evidence is relevant to his 2011 injury,

nor has he established that this new evidence would

change the results of the Administrative Law Judge’s

findings.  Moreover, and more importantly, introduction

of this evidence on appeal blatantly deprives the

respondents any opportunity to conduct any discovery
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regarding this evidence or to even cross-examine it in

any way.

Arkansas Code Annotated § 11-9-705(c)(1)

(Repl. 2002) provides that all evidence must be

submitted at the initial hearing on the claim.  In

order to submit new evidence, the claimant must show

that the newly discovered evidence is (1) relevant; (2)

is not cumulative; (3) will change the result; and that

(4) the party seeking to introduce the evidence was

diligent. Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575

(1960); Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d

391 (1982).

The Commission has broad discretion with

reference to admission of evidence and our decision

will not be reversed absent a showing of abuse of that

discretion.  Clark v. Peabody Testing Service, 265 Ark.

489, 579 S.W.2d 360 (1979); W.W.C. Bingo v.

Zwierzynski, 53 Ark. App. 288, 921 S.W.2d 954 (1996);

Litnthicum v. Mar-Bax Shirt Co., 23 Ark. App. 26, 741

S.W.2d 275 (1987); Southwest Pipe and Supply v. Hoover,
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13 Ark. App. 144, 680 S.W.2d 723 (1984).  

In granting claimant’s motion, the majority

finds that the claimant was diligent in presenting the

evidence.  Granted, the claimant acted diligent in

going to the doctor after the hearing,; however, the

claimant did not act diligently in seeking to obtain

these medical visits prior to the hearing on whether

additional medical treatment was reasonable and

necessary. In her opinion the Administrative Law Judge

found:

 ....By January 2012, he was
determined to be at maximum medical
improvement, assigned a 2%
impairment rating, and released to
full duty without restrictions in
regard to his left knee At the
earlier hearing held on February 7,
2013, the claimant did not seek
additional medical treatment for
his knee.  Although he was
continuing to use a case (sic), the
claimant testified in his
deposition on March 15, 2012, that
he used the case(sic) due to a hip
injury form an unrelated motor
vehicle accident on November 1,
2011.  In his deposition, the
claimant further testified that
there had been no additional
medical treatment recommended for
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his knee injury and that all of the
medical bills related to his knee
injury had been paid by the
respondents.

In the instant case, the only
evidence offered by the claimant to
explain why did no not seek medical
treatment, if needed, for his left
knee after January 9, 2012, was
that he was not eligible for
Medicare.  However, the evidence
reveals that the claimant had
health insurance through the
Municipal League which he had used
to obtain other medical treatment. 
The only medical record offered to
support his need for additional
treatment is his recent visit to
Dr. Reinhart in July 2014.  While
it appears that he did receive an
injection in his left knee during
the July visit, the handwriting on
the medical record is illegible and
difficult to read.  After a
complete review of the totality of
the evidence, I find that the
claimant has failed to prove by a
preponderance of the evidence that
his need for additional treatment
to his left knee is reasonable and
necessary and related to his
compensable injury.

Thus, I find that the Administrative Law

Judge has laid out the evidence before us to find not

only that the claimant was not diligent in seeking

treatment or other evidence to prove his claim for
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additional medical treatment, but also that a causal

connection has not been established between the 2011

injury and the medical treatment generated in late

2014.  The claimant had surgery to his left knee,

reached maximum medical improvement and assigned a 2%

impairment rating back in 2011.  The claimant waited

over two and a half years before seeking additional

medical treatment and took no steps to generate any

evidence to support his claim for such additional

treatment.  Moreover, given the lack of any treatment

during this period of time, together with fact that the

claimant’s medical findings at the time he was deemed

to be at maximum medical improvement do not in any way

correspond with this additional evidence, I cannot find

that the claimant has established by a preponderance of

the evidence that this new evidence is relevant to this

claim or would change the results of the Administrative

Law Judge’s decision.

Therefore, after consideration of the

claimant’s motion, respondents’ response thereto, and
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all other matters properly before the Commission, I

dissent.  

KAREN H. MCKINNEY, COMMISSIONER


