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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed January 13, 2015.  The

administrative law judge found that the claimant proved

she sustained a compensable injury.  The administrative

law judge awarded additional medical treatment.

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury.  We find that the claimant proved

the medical treatment of record was reasonably necessary
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in connection with the compensable injury.

I.  HISTORY

Lisa A. Gattis, now age 36, testified that she had

been a certified nurse’s aide since 1995.  Ms. Gattis

testified that she had previously been employed “on and

off” with the respondents for approximately 15-16 years

and had recently again been employed with the

respondents.  The parties stipulated that “the employer-

employee-insurance carrier relationship existed at all

relevant times on May 8, 2013.”  The claimant testified

on direct examination:

Q.  Will you please tell the judge what
happened on that day as far as your injury is
concerned or your accident is concerned.

A.  How it happened?

Q.  How it happened, yes.

A.  I was by myself because two other people
had went to lunch.  And I had one resident
left to bathe, and she stays in her recliner,
and I bent over for a good ten minutes of
pushing her over and was washing her back and
the back of her legs and her bottom side and
everything and when I went to stand up, my
tailbone was burning really bad and I went to
the nurse and told her.   

 
The claimant testified that the respondents sent

her to a company physician, Dr. Garreth Carrick.  Dr.

Carrick saw the claimant on June 4, 2013:

Lisa was pulling and pushing on the patient
and felt some pain maybe a little while later
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in her back maybe an hour or 2 later the pain
progressively got worse where she was crying
in pain and had to leave the premises and go
home.  She attended the emergency department
at that time and found and she was deemed to
have the back strain no x-rays were redone at
that time.  She complains of pain in her right
buttock cheek and in her tailbone.  There is
no radiation of pain down the leg.  

O: examination of the back reveals tenderness
in about the lower part of the right
sacroiliac joint and also some tenderness in
the tailbone area....

Dr. Carrick stated, “I think this was a back strain

although I can’t rule out a discogenic problem at this

time she does not have any radicular pain and I don’t

see any evidence of the protruded or extruded disc at

this point in time.  I will have her do a course of

therapy at the nursing home and I will review her again

in one week.”  

The claimant testified that she continued to work

at restricted duty.  Dr. Carrick noted on June 11, 2013,

“She continues to attend physical therapy as only had 2

treatments of this point I still have not seen a lot of

relief.  She still has pain in the right buttock and

tailbone area.”  

Dr. Robert L. Wilson reported on June 25, 2013,

“The problem has been gradually worsening.  The pain is

associated with lifting heavy objects.  The pain is

present in the sacro-iliac joint and lumbar spine
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(starts near tip of coccyx).  The quality of the pain is

described as burning.  The pain radiates to the right

thigh, right knee and right foot....She has tried NSAIDs

and muscle relaxants (physical therapy) for the

symptoms.  The treatment provided mild relief.”  Dr.

Wilson examined the claimant: “She exhibits tenderness. 

She exhibits no edema....She exhibits normal muscle

tone.”  Dr. Wilson assessed “Lumbago with sciatica of

right side.”  

The claimant followed up with Dr. Carrick on

July 23, 2013:  “She is finished with therapy tomorrow

and she’s not much better.  I think I will probably I

give her some hydrocodone since she can take the most

about her work take that before she goes to bed at night

on the weekend.  That continue with light duties as

well.  I we may need to get an injection to the back

after an MRI at some point in the future but I am hoping

that this is due to settle down with time.”  

The claimant followed up with Dr. Carrick on

July 30, 2013:  “Lisa has been attending physical

therapy for her back pain.  I reviewed her again today

and she relates to me that there’s been no change in her

back....I don’t see any evidence at this point in time

of any severe nerve root compression but I think that
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there is certainly some pressure on the right on the

nerve root.  She continues to work with the light duties

but I think we need to get an MRI.”  

An MRI of the claimant’s lumbar spine was taken on

August 8, 2013:

There is a history of back pain radiating to
the right leg.  
Bony signal appears normal.
There is slight desiccation of the
intervertebral disc only at the L5-S1 level,
and it is minimal at this level.  The conus
medullaris is properly positioned.  Minimal
disc bulging L5-S1.  No significant foraminal
stenosis evident.  No spondylolisthesis.

IMPRESSION: Minimal disc bulge L5-S1 without
canal stenosis.  No other significant
abnormality is identified in the lumbar spine.

Dr. Justin Seale began treating the claimant on

January 17, 2014:

35-year-old female status post a bending
injury at work on 5/8/13.  She was bending
forward and given and patient that she
developed posterior sacral pain.  The pain is
moderate to severe....

She’s had L5-S1 epidural injection with
minimal relief.  She’s had physical therapy
with minimal relief.  She’s tried anti-
inflammatories....

AP and lateral x-ray of the lumbar spine
ordered, obtained, and interpreted today
reveals no abnormalities.  

MRI lumbar spine, reviewed on disc today, is
normal.  The radiologist read this
degenerative changes at L5-S1 however, I
believe this is minimal to nonexistent.
There is definitely no disc protrusion,
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fracture or a stenosis/nerve impingement.

Dr. Seale assessed “1.  Possible right sacroiliac

dysfunction.  2.  Normal MRI low back.”  Dr. Seale

planned the following: “I am placing the patient on work

restrictions of no bending, twisting or lifting over 20

pounds.  I recommend a right sacroiliac joint injection. 

This would be for diagnostic and hopefully therapeutic

purposes.  I will see her back 3 weeks after the

injection with an MRI of the pelvis and right hip to

evaluate for pathology such as hamstring tears or hip

pathology.  If the injection does not help, and the

imaging is normal, we will consider maximum medical

improvement, impairment rating, and returned back to

regular work versus permanent restrictions through a

functional capacity exam.”

Dr. Seale performed a right sacroiliac joint

injection on January 29, 2014.  An MRI of the claimant’s

pelvis was done on February 19, 2014:

HISTORY: Right hip pain....

FINDINGS: Bone marrow signal is normal. 
Bilateral hip joints, bilateral SI joints and
the pubic symphysis are well aligned.  No AVN
is seen.  No labral tear or cartilage
abnormality is noted in the right hip.  The
pelvic muscles and soft tissues are normal. 
No tendinopathy or bursitis is seen.  No
hernias are present.  The neurovascular
bundles are normal.  
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IMPRESSION: Normal examination. 
   

The claimant followed up with Dr. Seale on

February 19, 2014:

35-year-old female status post a bending
injury at work.  The right SI joint injection
completely alleviated the pain for one
week....

MRI [of] the pelvis is normal, no signs of
spondyloarthropathy, no objective findings of
injury such as fracture. 

 
Dr. Seale assessed “1.  Right sacroiliac

dysfunction.  2.  Normal MRI low back.”  Dr. Seale

planned, “The patient had a positive diagnostic and

therapeutic SI joint injection.  I recommend a repeat

injection.  I also recommend evaluation and treatment by

physical therapist for her SI joint.  I am placing the

patient on work restrictions of no bending, twisting or

lifting over 20 pounds.  When I see the patient back we

will consider maximum medical improvement and return to

regular work.  I do not anticipate an impairment rating

because there’s no objective findings of injury.”

Dr. Seale’s assessment on April 2, 2014 was “1. 

Right sacroiliac dysfunction.  2.  Normal MRI low back.” 

Dr. Seale planned, “Her second injection did not help. 

I do not recommend a third injection.  She understands. 

I recommend continuation of physical therapy for 4 more

weeks.  I am placing the patient on work restrictions of
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no bending, twisting or lifting over 20 pounds.  When I

see the patient back we will consider maximum medical

improvement, and return back to regular work.”  

The claimant followed up with Dr. Seale on

April 30, 2014:  “35-year-old female status post a

bending injury at work on 5/8/13.  Her pain is still

severe.”  Dr. Seale assessed “1.  Right sacroiliac

dysfunction.  2.  Normal MRI low back.”  Dr. Seale

stated, “The patient is at maximum medical improvement. 

The patient’s work restrictions are to return back to

work full duty without restrictions.  The patient’s

impairment rating will be a 0% because no objective

findings of injury.  I’m releasing the patient from my

medical care.  I will see the patient back only as

needed.  She is working on getting a change of

physician.”      

A pre-hearing order was filed on September 23,

2014.  The claimant contended, “1.  She sustained a

compensable injury to her back with pain in her tail

bone and down her lower extremities on May 8, 2013.  2. 

The claimant contends that she is entitled to

appropriate medical treatment and temporary total

disability benefits during any period of time that she

is under active medical treatment and unable to work. 
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3.  The claimant contends that her attorney is entitled

to an appropriate attorney’s fee.”

The parties stipulated, “This case is controverted

in its entirety.”  The respondents contended, “1.  The

claimant allegedly injured her coccyx.  There are no

objective medical findings to substantiate the alleged

injury.  The claimant was not injured on the job.  The

claimant has no proof of disability or the need for

treatment.” 

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury to her back on May 8, 2013.
2.  The claimant’s entitlement to temporary
total disability benefits.
3.  The claimant’s entitlement to medical
treatment.
4.  Attorney’s fees.  

A hearing was held on November 18, 2014.  At that

time, the claimant reserved the issue of whether she was

entitled to temporary total disability benefits.  

An administrative law judge filed an opinion on

January 13, 2015.  The administrative law judge found

that the claimant proved she sustained a compensable

injury.  The administrative law judge awarded additional

medical treatment “in the form of treatment by Dr.

Blankenship.”  The respondents appeal to the Full
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Commission.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003). 

An administrative law judge found in the present

matter, “1.  The claimant has proven by a preponderance
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of the evidence that she suffered a compensable injury

to her back on May 8, 2013.  She has provided objective

medical findings to support such a claim.”  The Full

Commission affirms this finding.  

The parties stipulated that the employment

relationship existed on May 8, 2013.  The claimant

testified that she felt a burning pain in the area of

her low back on that date after moving and bathing a

nursing home patient.  The medical evidence corroborated

the claimant’s testimony.  Dr. Carrick, a company

physician, noted that the claimant reported pain as the

result of moving a patient, and Dr. Carrick’s diagnosis

was “back strain.”  The claimant was treated

conservatively with injections, physical therapy, and

medication.  An MRI of the claimant’s lumbar spine

showed findings including a “minimal disc bulge L5-S1.” 

The Full Commission finds in the present matter that the

disc bulge at L5-S1 is an objective medical finding

establishing a compensable injury to the claimant’s low

back.  We recognize Dr. Seale’s opinion that there were

no objective medical findings.  However, it is within

the Commission’s province to weigh all of the medical

evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989
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S.W.2d 151 (1999).  In the present matter, we find that

Dr. Seale’s opinion with regard to objective medical

findings is entitled to minimal weight.  The Full

Commission in the present matter places significant

evidentiary weight on the finding of disc bulging shown

on the August 2013 MRI of the claimant’s lumbar spine.

The Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury.  We find that the claimant proved

she sustained an accidental injury causing physical harm

to her low back.  The claimant proved that the injury

arose out of and in the course of employment and

required medical services.  The injury was caused by a

specific incident which was identifiable by time and

place of occurrence on May 8, 2013.  The claimant

established a compensable injury by medical evidence

supported by objective findings not within her voluntary

control, namely, the MRI showing disc bulging at L5-S1. 

We find, in the present matter, that the report of disc

bulging was causally related to the May 8, 2013

accidental injury.

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably
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necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  What constitutes reasonably

necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).  

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance

of the evidence that the medical treatment she has

requested in the form of treatment by Dr. Blankenship is

reasonable and necessary for the treatment of her

compensable injury.”  The Full Commission finds that the

current treatment of record provided the claimant was

reasonably necessary in connection with the compensable

injury.  The record indicates that the respondents

provided medical treatment for several months following

the accidental injury but apparently controverted the

claim following Dr. Seale’s finding of maximum medical

improvement on April 30, 2014.  

The Full Commission does not affirm the

administrative law judge’s finding that treatment by Dr.
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Blankenship is reasonably necessary.  The record does

not show that Dr. Blankenship has ever seen the

claimant.  The claimant’s attorney states, incorrectly,

that the claimant was granted a change of physician. 

There is no request for a change of physician in the

record before the Commission.  If the claimant does

exercise her absolute, statutory right to a change of

physician, then the respondents must pay for the initial

visit to the new physician in order to fulfill their

obligation to provide adequate medical services in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2012). 

See Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,

120 S.W.3d 153 (2003).  No such request for a change of

physician has yet been exercised in the present matter. 

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury.  We find that the claimant proved

that all of the medical treatment of record provided the

claimant was reasonably necessary in connection with the

compensable injury.  There is no record of treatment

from Dr. Blankenship and the Full Commission does not

affirm the administrative law judge’s finding that

treatment with Dr. Blankenship is reasonably necessary. 
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If the claimant exercises her statutory right to a

change of physician, then the respondents will be liable

for at least the initial visit to the new physician in

order to provide reasonably necessary treatment in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2012). 

For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to fees for legal

services in the sum of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED. 

          

                               
SCOTTY DALE DOUTHIT, Chairman

Commissioner Hood concurs.

CONCURRING OPINION

After my de novo review of the entire record,

I concur with the majority opinion. I write separately

to note that the Commission has authority to award

medical treatment by Dr. Blankenship for the evaluation

and treatment of her compensable injury and continued

symptoms, which would have been appropriate in this

claim. I also write separately to emphasize that now

compensability is established, and the claimant is able
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to exercise her right to a change of physician.

For the foregoing reasons, I concur with the

majority opinion.

PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that she sustained a

compensable back injury on May 8, 2013.  Having found

that the claimant did not sustain a compensable injury,

I concur in the finding that the claimant is not

entitled to treatment by Dr. Blankenship.  My carefully

conducted de novo review of this claim reveals that the

claimant has failed to prove by medical evidence

supported by objective findings that she sustained a

compensable back injury on May 8, 2013.  

During the course of her treatment, the

claimant underwent an MRI of the lumbar spine. 

According to the radiologist, Dr. Martin Cain’s,

interpretation of that study, which was conducted on

August 8, 2013, findings were of slight desiccation of

the intervertebral disc at the L5-S1 level, which was
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said to be minimal.  Otherwise, this study was normal.

Following this MRI study, the claimant came

under the care of orthopedic surgeon, Dr. Jared Seale. 

In his initial evaluation report dated January 17, 2014,

Dr. Seale noted that the claimant had a history

“posterior sacral pain” which had developed after a

bending injury at work on May 8, 2013.  Upon physical

examination of the claimant, Dr. Seale noted the

following:

MUSCULOSKELETAL:

Thoracic and Lumbar Spine - Full ROM
with mild pain on full extension.
Good strength. 
Hips: positive provocative testing
for right hip pain with sacroiliac
stress testing, positive right
Faber, positive pelvic compression
tests with re/re creation (sic)  of
right-sided posterior buttock pain.
Gait: N (sic) decent coordination
and balance.

NEUROLOGIC: The patient has 5/5
strength in all lower extremity
myotomes. Sensation intact to light
touch in lower extremity dermatomes.
Negative clonus. Negative Babinski.
Negative bilateral sitting [.]
Straight-leg-raise. Reflexes 2+
equal symmetric.

VASCULAR: Palpable pulses distally
in all four extremities. Skin: No
rashes, lesions, swelling or edema
in all four extremities.  

Dr. Seale noted that x-rays of the claimant’s
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lumbar spine taken and read the day of examination

revealed no abnormalities.  Furthermore, Dr. Seale

stated that a review of the claimant’s recent MRI study

was normal.  More specifically, Dr. Seale stated:

MRI lumbar spine, reviewed on disc
today, is normal. The radiologist
read this [as] degenerative changes
at L5-S1. However, I believe this to
be minimal to nonexistent. There is
definitely no disc protrusion,
fracture or stenosis/nerve
impingement.

 
Dr. Seale assessed the claimant with possible

right sacroiliac dysfunction and a normal MRI of her low

back.  Dr. Seale summarized his plan for the claimant’s

treatment as follows:

Plan

I reviewed the x-rays with the
patient. I discussed with the
patient that when they hurt they’re
not damaging anything.

I’m placing the patient on work
restrictions of no bending, twisting
or lifting over 20 pounds.

Recommend a right sacroiliac joint
injection. This would be for
diagnostic and hopefully therapeutic
purposes.

 
Will see her back in 3 weeks after
the injection with an MRI of the
pelvis and right hip to evaluate for
pathology such as hamstring tears or
hip pathology.

If the injection does not help, and
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the imaging is normal, we will
consider maximum medical
improvement, impairment rating, and
returned back to regular work versus
permanent restrictions through a
functional capacity exam.

In the report of the claimant’s follow-up

visit with Dr. Seale on February 19, 2014, Dr. Seale

noted that the claimant’s right SI injection provided

the claimant with relief from her symptoms for one week. 

Therefore, he recommended a second injection. 

Furthermore, Dr. Seale noted that the claimant’s pelvic

examination was normal.  Dr. Seale recommended

evaluation and treatment by a physical therapist for her

SI joint pain.  Dr. Seale continued the claimant on work

restrictions, and stated that they would consider

maximum medical improvement and return to regular work

duty at her next appointment.  Finally, Dr. Seale

stated, “I do not anticipate an impairment rating

because there’s no objective findings of injury.”

At her return appointment of April 2, 2014,

Dr. Seale noted that the claimant had received two

epidural injections, that neither were helpful in

alleviating her symptoms, and he did not recommend a

third.  Dr. Seale recommended an additional three weeks

of physical therapy, and he continued the claimant on

work restrictions.  Dr. Seale stated that they would
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revisit the issues of maximum medical improvement and

return to regular duty at their next appointment. 

In her last appointment with Dr. Seale on

April 30, 2014, Dr. Seale noted that the claimant was

seeking a change-of-physicians.  Moreover, Dr. Seale

opined that the claimant was at maximum medical

improvement and that she had no permanent physical

impairment due to the absence of objective medical

findings of injury.  Dr. Seale released the claimant

from his care, instructed her to come back only as

needed, and he released her to return to full work duty

without restrictions. 

First, I note that the claimant does not

allege injury to her pelvic area of her coccyx as a

result of the March 8, 2013, work-related incident. 

Rather, she claims she sustained an injury to her lower

back as a result of that event.  The claimant has the

burden of proving by a preponderance of the evidence the

compensability of his claim.  Jordan v. Tyson Foods, 51

Ark. App. 911 S.W.2d 593 (1995); Kuhn v. Majestic Hotel,

50 Ark. App. 23, 899 S.W.2d 845 (1995). 

A compensable injury must be established by

medical evidence supported by objective findings, and

medical opinions addressing compensability must be
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stated within a reasonable degree of medical certainty.

See, Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72

S.W.3d 560 (2002).  Objective findings are defined at

Ark. Code Ann. § 11-9-102(16)(A)(I) as those findings

which cannot come under the voluntary control of the

patient.

The majority finds that the radiologist’s

reading of her MRI study showing a bulging disc at L5-S1

is entitled to greater weight than that of Dr. Seale. 

While medical findings produced by objective diagnostic

studies are clearly sufficient to support a finding of

compensability pursuant to Ark. Code Ann. §11-9-

102(16(A)(I), in that such findings can not come under

the voluntary control of the claimant, the majority has

found that the claimant sustained a compensable bulging

disk at L5-S1.  Yet, the majority, after discounting Dr.

Seale’s opinion that the claimant does not have a

bulging disk at L5-S1, goes on to credit Dr. Seale’s

treatment of the claimant’s sacroiliac dysfunction as

reasonable and necessary.  Dr. Seale stated without

equivocation that the claimant’s MRI study was normal,

and, while acknowledging the radiologist’s reading of

that study to show degenerative changes at L5-S1, he

believed these changes were minimal to nonexistent. 
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“There is definitely no disc protrusion, fracture or

stenosis/nerve impingement,” Dr. Seale stated.

Because the radiologist merely read the claimant’s MRI

study in this claim, whereas, Dr. Seale actually

conducted physical examinations of the claimant and

rendered treatment to her, I assign more weight to the

opinion of Dr. Seale that there is an absence of

objective medical findings in this claim of any injury

to the claimant’s spine.  Had the claimant actually

sustained a bulging disk at L5-S1, one would expect

treatment of that injury.  No treatment was rendered for

a bulging disk.

Without objective medical findings to support

an injury, the claimant has failed to prove that she

sustained a compensable back injury as a result of a

work-related accident on March 8, 2013.   Accordingly, I

respectfully dissent from the majority's finding of a

compensable injury.  Inasmuch as treatment by Dr.

Blankenship is not compensable, I concur.

   

                               
KAREN H. McKINNEY, Commissioner


