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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G202087

ROBERT FROST, EMPLOYEE  CLAIMANT

CITY OF ROGERS, EMPLOYER RESPONDENT NO. 1

MUNICIPAL LEAGUE WCT,
CARRIER/TPA RESPONDENT No. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED JULY 13, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JASON M. HATFIELD,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 14, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on August 27, 2014, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.
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2. Claimant has failed to prove by a
preponderance of the evidence that medical
treatment in the form of pain management and a
dorsal column stimulator are reasonable and
necessary for his compensable injury.

3. Claimant has failed to prove by a 
preponderance of the evidence that he is
permanently totally disabled as a result of
his compensable injury. Claimant has proven by
a preponderance of the evidence that he is
entitled to permanent partial disability
benefits in an amount equal to 20% to the body
as a whole for a loss in wage earning
capacity. This includes the 5% previously
accepted by respondent #1.

4. Respondent #1 has controverted claimant’s
entitlement to permanent partial disability
benefits in an amount equal to 15% to the body
as a whole.

5. Claimant’s compensation rate equals $269.00
for total disability benefits and $202.00 for
permanent partial disability benefits based
upon an average weekly wage of $403.50.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of wage loss disability benefits in the amount of 20% to

the body as a whole, including the 5% previously

accepted by the respondents, and I agree that the

respondents controverted all but the previously accepted

5%. I disagree with the opinion, because I would award a

higher disability benefit. I also disagree on the issue

of additional medical benefits.
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The claimant had a work history of heavy

labor. He did not finish high school and did not have a

GED. The claimant sustained an admittedly compensable

injury on March 5, 2012. At the time, his job was to

drive a pickup truck pulling a trailer, to businesses,

where he put full recycle bins weighing approximately

one hundred pounds each onto the trailer and leaving an

empty bin. The claimant received treatment from Dr.

Kyle. Upon the recommendation and direction of the

adjuster on his claim, the claim sought a change of

physician order to Dr. Blankenship. As an aside, I note

that a change of physician order is not appropriate,

where it is the adjuster’s direction to change doctors.

The respondent carrier directs the care of the

claimant’s compensable injury, and there is no purpose

is using a claimant’s one opportunity to get a change of

physician order, when the carrier intends for the

claimant to see that doctor. The change of physician

rules are in place for use when the claimant and the

carrier disagree.

Dr. Blankenship recommended physical and

pharmaceutical therapies, and an epidural steroid

injection. This approach was unsuccessful, so Dr.
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Blankenship performed a fusion at L4-5 and L5-S1. The

claimant’s leg pain resolved, but his low back and hip

pain remained. He had physical therapy from December

2013 through February 2014. On discharge, his pain

ranged from 7 out of 10 at worst to 4 out of 10 at best,

improved from 10 out 10 at worst to 4 out of 10 at best.

His sleep remained disturbed by pain on a daily basis.

He continued to have pain with functional activities.

A functional capacity evaluation on March 20,

2013, during which the claimant performed reliably,

meeting all consistency measures, showed that the

claimant could return to work in the medium

classification of work, occasionally lifting up to fifty

pounds, frequently lifting up to twenty pounds, and

constantly lifting up to ten pounds. He could stoop and

kneel occasionally. He could not crouch at all. He

required occasional postural changes and had difficulty

with prolonged sitting. The examiner noted the

claimant’s pain behaviors including postural adjustments

and slow and guarded movements. His rate of walking was

slower than the average worker. He had active range of

motion deficits, observed in testing and when

distracted. Lifting fifty pounds from the floor to
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knuckle height was limited by back pain, and his

movements were consistent with his complaints. Carrying

60 pounds exacerbated his pain. Stooping was not

possible for more than 40 seconds due to severe pain.

Crouching was not possible. Kneeling was painful. The

claimant was observed to be shaking after completing a

thirty pound lift from knuckle to shoulder. Reaching

overhead was limited by his back pain and inability to

stand in one position for a prolonged period. Reaching

with weight was likewise limited. His walking

performance was similar to that exhibited when he began

the testing, with no change in his overall movements. He

reported that his pain at the end of the test was

similar to that when he is active at home. He had no

complaints unrelated to his back injury. He planned to

go home and go to sleep, because he was worn out after

the testing. The testing took approximately four hours,

while a work day is at least eight hours long. The

claimant testified that he suffered in the days after

the test. The claimant testified that he prepared for

functional capacity evaluation with rest and four

Hydrocodone pills that morning.

On May 2, 2013, the claimant returned to Dr.
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Blankenship, reporting that his bilateral facet

injections did not improve his pain. Dr. Blankenship

stated that the claimant still had significant back

pain, which appeared to be mechanical. Dr. Blankenship

stated that the claimant was not “as good as he is going

to do long-term,” he had reached maximum medical

improvement from the standpoint of his surgical

intervention. He did not feel “there was anything else

from a treatment standpoint to be done.” He assessed a

10% impairment rating and a permanent twenty-pound

lifting restriction. He also stated that the claimant

needed to continue his Lyrica and intermittent use of

Hydrocodone. Dr. Blankenship noted that the delay in

treatment was likely the cause for the extended period

of pain symptoms. 

Respondent #1 paid permanent partial

disability benefits based upon the 10% rating, plus an

additional 5% in wage loss disability.

Respondent #1 sent Dr. Blankenship a

surveillance video, upon which he based his decision to

stop prescribing narcotic medications and to raise his

lifting restriction from twenty pounds to fifty pounds.

This video is not in evidence. Nurse practitioner
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Findley, in Dr. Blankenship’s clinic, informed the

patient that he needed to wean off the narcotic pain

medication or switch to a primary care physician for

further prescriptions. She explained while she felt that

his pain was real, the surveillance video, according to

Dr. Blankenship, showed that he was able to function

well and do more than he stated due to pain. The

claimant complied with the weaning scheduled for Lyrica

and Hydrocodone, although he continued to have

significant back pain (60% of the worst pain

imaginable), but no radicular pain. The plan by Dr.

Blankenship and the nurse practitioner to manage this

pain was to use over the counter medications.

The claimant’s pain was not responsive to over

the counter medications and worsened. The claimant

sought continued treatment from his primary care

physician Dr. Gatton who prescribed Cymbalta and

recommended continued use of TENS unit, in September

2013. Dr. Gatton added Flexeril, Hydrocodone and Lyrica

in February 2014, for his back pain radiating into his

hips and back of his legs. Once the claimant had

insurance coverage, Dr. Gatton referred him for pain

management in February 2014 to Dr. Knudsen. 
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Dr. Knudsen diagnosed post-laminectomy

syndrome and lumbar radiculopathy. He planned a series

of epidural steroid injections. This course of treatment

did not result in improvement. Dr. Knudsen scheduled a

trial of a spinal cord stimulator. The claimant saw Dr.

Katz in July 2014, who observed lumbar instability with

step-off. Dr. Katz recommended continued conservative

treatment for his back pain and stated that a spinal

cord stimulator was reasonable. A trial was performed,

and in August 2014, Dr. Knudsen noted that “this is the

first time in two years [the claimant had] felt this

good!” 

Dr. Graham evaluated the claimant, noting that

the spinal cord stimulator trial provided greater than

70% relief. He planned surgery to place a permanent

paddle lead spinal cord stimulator with pulse generator

and complex programming. In October 2014, Dr. Graham

noted that none of the eight non-organic, or Waddell’s,

signs of back pain were present, meaning that the

claimant’s pain was physical and not the result of

malingering or a psychological issue. On November 3,

2014, Dr. Graham implanted a spinal cord stimulator for

the claimant’s neuropathic pain syndrome. Two weeks
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later, there was a technical problem which prevented the

stimulator from preventing his pain, but that was to be

addressed by a technician shortly.

I agree with the Administrative Law Judge’s

conclusion, adopted by the majority, that there is no

proof that the claimant was provided a Form N. In that

absence of a Form N, the claimant’s medical care,

outside the chain of referral from the authorized

treating physician, cannot be considered unauthorized.

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a). Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003). What constitutes reasonable and necessary

medical treatment is a question of fact for the

Commission. Wackenhut Corp. v. Jones, 73 Ark. App. 158,

40 S.W.3d 333 (2001). Reasonable and necessary medical

services may include those necessary to accurately

diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the
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damage produced by the compensable injury. Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995). A claimant does not have to support a continued

need for medical treatment with objective findings.

Chamber Door Industries, Inc. v. Graham, 59 Ark. App.

224, 956 S.W.2d 196 (1997). Treatment intended to

reduce, or enable a claimant to cope with, chronic pain

attributable to a compensable injury may constitute

reasonably necessary medical treatment within the

meaning of Ark. Code Ann. Sec. 11-9-508.  Billy

Chronister v. Lavaca Vault, Full Commission Opinion

filed June 20, 1991 (D704562). Postsurgical improvement

is a proper consideration in determining whether surgery

was reasonable and necessary. Hill v. Baptist Medical

Center, 74 Ark. App. 250, 48 S.W.3d 544 (2001), citing

Winslow v. D & B Mechanical Contractors, 69 Ark. App.

285, 13 S.W.3d 180 (2000).

I note that the Administrative Law Judge, and

therefore the majority, emphasized the fact that the

claimant chose Dr. Blankenship. This is not reflective

of the circumstances, and even if it was, this fact does

not weigh against a finding that the treatment of record

was reasonable and necessary or that the claimant
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continues to need pain management. The claimant was

attended by a nurse case manager, under the direction of

the adjuster. The adjuster controlled and directed the

claimant’s care. After treating with Dr. Kyle, the

adjuster recommended that the claimant see Dr.

Blankenship. The claimant was compliant with this

direction, as the claimant is expected to be. Thus, the

claimant’s “choice” should not be construed as anything

more than the claimant’s compliance with the adjuster’s

direction of his care. Whether the claimant chose Dr.

Blankenship or merely complied with the adjuster’s

instructions, the claimant underwent treatment provided

by the respondents, which left him with continued pain

and limitations, even after the end of his healing

period. Dr. Blankenship himself recognized these

symptoms and recommended continued pain management. Dr.

Blankenship continued treating the claimant with Lyrica

and Hydrocodone until October 2013, at which time he had

been weaned from the Hydrocodone. 

However, the claimant continued to have

symptoms which were sufficient for Dr. Gatton, Dr.

Knudsen, Dr. Katz and Dr. Graham to pursue continued

care and management of his pain.
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The Administrative Law Judge, and therefore

the majority, relied heavily upon a video which is not

in evidence. The respondents did not enter the video

into evidence, making its claim that the claimant

exceeded his stated limitations unsubstantiated.

According to the testimony of Mrs. Frost, the video

included surveillance of two days. The first video was

eight hours long, and the second was of a trip to a

casino. In the first video, the claimant was visible for

two hours, during which time he was working in the

garage. He was “piddling” or “tinkering.” He changed

positions from sitting to standing to walking

constantly. Mrs. Frost was with him, and he was trying

to figure out how to do the things he used to do, with

his current pain and limitations. The tasks he performed

that day would have taken him fifteen minutes, before

the injury, but took two hours on that day. The second

video was of their trip to a casino. They did not go

regularly, but it was a good way to stimulate him,

changing their scenery. Mrs. Frost explained that at the

casino, he could sit or stand or walk as needed. There

was no strenuous activity. Dr. Blankenship reversed his

treatment plan of the claimant based upon his “review”
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of the video, which took place during a thirty-minute

session in which he also reviewed the claimant’s file

and dictated a letter. This means that Dr. Blankenship

viewed less than thirty minutes of the video, despite it

being more than eight hours long. This diminishes the

strength and weight of Dr. Blankenship’s opinion,

because in that time frame, it was impossible for Dr.

Blankenship to view the entire video, or even the

portions of the video in which the claimant was seen.

The weight of Dr. Blankenship’s opinion, based

upon that surveillance video, is further diminished by

the fact that the activities seen in the video, as

described by Mrs. Frost are within the limitations

established by the functional capacity evaluation and

Dr. Blankenship’s opinion. In fact, Dr. Blankenship

encouraged the claimant, exhorted him, to be active to

further his recovery. Yet, when the claimant was active,

within his restrictions, he was punished for it and

accused of being deceitful.

The medical records and the testimony in this

claim show that the claimant has had back pain since his

injury, which was not resolved with surgery. The

claimant utilized pain medication and a TENS unit to
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function. The claimant testified that currently, without

any pain management tools, he was in too much pain to

function. His pain was severe. He was unable to find a

comfortable position and had to change positions

frequently. The pain medication and TENS unit helped him

to control but not eliminate his pain. His attempts to

avoid pain medication resulted in severe pain, which

essentially debilitated him. Dr. Knudsen did a spinal

cord stimulator trial, in order to determine if a spinal

cord stimulator would be useful to the claimant. This

trial was a success, providing more than 70-80%

improvement, and the spinal cord stimulator was

implanted. The hearing occurred close in time to the

implantation surgery, so the results were still unknown.

There is no question that the claimant

continued to have pain after his fusion surgery. The

claimant’s functional capacity test showed that the

claimant was not faking or attempting to manipulate the

test and that he did give an honest effort. The claimant

was directed to be active, and the activities reported

to be shown in the video were within the restrictions of

the functional capacity evaluation and within Dr.

Blankenship’s more limited restrictions. The claimant
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used pain medication to enable himself to engage in even

those limited activities. The claimant was compliant

with Dr. Blankenship’s instructions throughout his

treatment, including weaning off his Lyrica and

Hydrocodone medications. Dr. Blankenship’s direction to

switch to over the counter pain relievers was not

successful. The treatment that the claimant received

after Dr. Blankenship dropped him is designed to get the

claimant off of his pain medications and was clearly

indicated by the successful spinal cord stimulator

trial. The claimant’s post-laminectomy syndrome is the

continuation of back pain after back surgery. There is

nothing unexplained about the claimant’s pain. 

I would award the claimant the treatment of

record, including the spinal cord stimulator, as it was

reasonable and necessary treatment of the claimant’s

residual and significant pain after his compensable

injury and the treatment of it. I would also award

continued treatment of his pain. It is nonsensical to

deny pain management to a man who sustained a

compensable injury, suffers continued pain after

treatment, who has been compliant with his treatment and

instructions, and who has not been shown to have
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performed any activities outside his restrictions. 

I would also award the claimant permanent

total disability benefits. He has shown significant

limitations in his ability to work and to perform

activities of daily living. The functional capacity

evaluation and Dr. Blankenship were clear that the

claimant could not return to any of the jobs that he has

held in his life. These limitations are compounded by

his age, fifty at the time of the hearing, his lack of

education, his lack of computer skills, his inability to

drive, and his lack of skills transferable to a job that

is within his work restrictions. The damage to his

ability to earn a wage is shown succinctly by his

inability to obtain a job after complying with a

vocational rehabilitation specialist’s recommendation

and applying for twelve jobs. Even if the evidence could

be considered to show that he could work in some

capacity, which I do not find, it is clear that the

claimant has suffered a large blow to his wage earning

capacity, exponentially greater than the wage loss

disability awarded by the majority.

For the foregoing reasons, I concur in part 
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but must dissent in part from the majority opinion.

                                   

PHILIP A. HOOD, Commissioner


