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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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JAMES FOUTS,
EMPLOYEE                         CLAIMANT

ST. MARY ROGERS MEMORIAL HOSPITAL,
EMPLOYER                           RESPONDENT NO. 1

MERCY HEALTH,
INSURANCE CARRIER                       RESPONDENT NO. 1 
     
DEATH & PERMANENT TOTAL    
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OPINION FILED MAY 20, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE CHRISTY
L. KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed December 5, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on January 29, 2014, and
contained in a pre-hearing order filed
January 29, 2014, are hereby accepted as
fact.

2. The claimant has proven by a
preponderance of the evidence that he is
permanently totally disabled.

3. The claimant has proven by a
preponderance of the evidence that he is
entitled to attorney’s fees in this
matter commensurate with the benefits
awarded herein and the Arkansas Workers’
Compensation Act.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the December 5,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the
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lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

           I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that the claimant has

proved by a preponderance of the evidence that he is

permanently and totally disabled as a result of his

February 19, 2011, admittedly compensable back injury. 

My carefully conducted de novo review of this claim in

its entirety reveals that the claimant has failed to

prove that he is permanently and totally disabled as a

result of his compensable back injury. 

           The compensability of the claimant’s back

injury is undisputed.  On February 19, 2011, the

claimant suffered a ruptured disc in his lumbar spine in

the course and scope of his employment with the

respondent-employer.  Subsequently, on September 20,

2011, the claimant underwent surgery to repair this

ruptured disc in the form of a laminectomy and fusion at

L4-5.  The claimant underwent a second surgical

procedure on March 12, 2013, when his first fusion

failed to properly heal.  The claimant was released by

his last treating surgeon, Dr. Wayne Bruffett, at
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maximum medical improvement on August 28, 2013.  Dr.

Bruffett deferred to the claimant’s previous permanent

physical impairment rating of twenty-six percent (26%)

as an accurate assessment, and he instructed the

claimant to “let his pain be his guide” with reference

to any permanent restrictions. 

           Medical records from the claimant’s primary

treating physician, Dr. Heather Stelling, reflect that

the claimant suffers from debilitating physical

conditions other than his lumbar spine condition.  For

example, in clinic reports beginning in May of 2013, Dr.

Stelling consistently notes that the claimant suffers

from cervical degenerative disc disease, left RTC and

bicep tendinitis, left shoulder arthralgia, left knee

arthralgia, bilateral left extremity edema, and

depression, in addition to his lumbar issues.  Further,

according to these records, these conditions are

degenerative in etiology and most are debilitating to

some degree.  On March 11, 2014, Dr. Stelling completed

an Attending Physician’s Statement of Functionality,

which set forth permanent physical restrictions and Dr.

Stelling’s opinion that the claimant’s disability is

permanent.  This document reflects that Dr. Stelling

took all of the claimant’s physical conditions into

consideration when rendering her opinion.
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           The record shows that the claimant is in his

early 50's, that he has a high school education, he

completed post-high school training to become a CNA, and

that his work history is comprised primarily of working

in a nursing home environment in that capacity.  The

claimant testified that his overall physical condition

is presently so debilitating as to render him unable to

even dress himself without assistance.  

           Permanent total disability means inability,

because of a compensable injury or an occupational

disease, to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. § 11-9-519(E)(1)(Repl.

2002).  The claimant has the burden of proving that

he/she was unable to earn meaningful wages. Ark. Code

Ann. § 11-9-519(E)(2).  Attendant factors relevant to

whether a claimant is unable to earn any meaningful

wages include medical evidence, age, education,

experience and other circumstances reasonably related to

a claimant’s earning power. Rutherford v. Mid-Delta

Community Servs., Inc. 102 Ark. App. 317, 285 S.W.3d 248

(2008). 

           Ark. Code Ann. §11-9-102(4)(F)(ii)(a)(Supp.

2009) provides that permanent benefits shall be awarded

only upon a determination that the compensable injury

was the major cause of the disability or impairment. 
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“Major cause” is defined as more than fifty percent

(50%) of the cause, and a finding of major cause shall

be established according to the preponderance of the

evidence.  Ark. Code Ann. §11-9-102(14)(A) (Supp. 2005);

see,  Pollard v. Meridian Aggregates, 88 Ark. App. 1,

193 S.W.3d 738 (2004).  Further, Ark. Code Ann. §11-9-

102(4)(F)(ii)(b) provides that if any compensable injury

combines with a preexisting disease or condition or the

natural process of aging to cause or prolong disability

or a need for treatment, permanent benefits shall be

payable for the resultant condition only if the

compensable injury is the major cause of the permanent

disability or need for treatment.

           In the present claim, the preponderance of

the evidence shows that the claimant is unable to return

to his former duties as a CNA.  In Dr. Stelling’s

opinion, at least, in all probability the claimant will

not be able to return to gainful employment, period. 

However, notwithstanding that the claimant’s physical

condition arguably renders him unable to work at this

time, the claimant has failed to show by a preponderance

of the evidence, to include the medical evidence in this

claim, that his compensable back injury is the major

cause of his current total disability.  Clearly, Dr.

Bruffett discharged the claimant from his care



     FOUTS - G101582 8

instructing him that he was only limited by his own pain

with regard to his lumbar injury.  Clearly, Dr. Stelling

treated the claimant for numerous other degenerative

conditions that were unrelated to the claimant’s lumbar

injury, and which caused the claimant medically

documented disabilities to include difficulty walking

and lifting.  Taking into account these other unrelated,

debilitating health conditions, plus the fact that the

medical record is devoid of documentation, medical or

otherwise, showing that the claimant’s lumbar injury is

more than fifty percent (50%) of the reason that the

claimant is currently unable to work, the claimant has

failed to prove that he is permanently and totally

disabled as a result of his compensable lumbar injury.  

 Accordingly, I respectfully dissent from the majority's

opinion.  

   
                               

   KAREN H. MCKINNEY, COMMISSIONER


