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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G404715

KEVIN FERGUSON, EMPLOYEE  CLAIMANT

DENSO MANUFACTURING OF ARKANSAS, EMPLOYER RESPONDENT

HARTFORD ACCIDENT & INDEMNITY,
CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 8, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP J. WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE A. GENE
WILLIAMS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 6, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that he
sustained a compensable back injury arising
out of and during the course of his employment
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with Denso Manufacturing of Arkansas, Inc., as
the result of a work-related incident on March
10, 2014.

4. The claimant has failed to prove, by a
preponderance of the evidence, that his
physical problems, need for treatment, and
disability following a slip and fall at work
on March 10, 2014, are in any way causally
related to said incident.

5. In the event that the claimant could prove
that he sustained a work-related back injury
on March 10, 2014, which is specifically
denied, respondents would be entitled to a
credit or offset equal to, dollar-for-dollar,
the amount of benefits that the claimant
previously received for the same period of
disability or medical services paid under any
group health care service plan and/or group
disability policy provided by the employer.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full



Ferguson-G404715 3

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I must dissent from the majority opinion,

affirming and adopting the Administrative Law Judge’s

finding that he did not sustain a compensable back

injury on March 10, 2014. I would award the claimant

benefits for his compensable back injury. 

The claimant had a back injury - a herniated

disc - in 2008, for which he had surgery in 2009 and a

10% permanent anatomical impairment rating. Since that

time, the claimant experienced temporary recurrences as

a result of scar tissue for which he took leaves of

absence from work. He received steroid shots and

medication from Dr. Wagner, his primary care physician,
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and after two or three days off to work, he was “good to

go.” Consistent with this testimony, the most recent

pre-injury records show that in March and April 2013, he

had a flare of his low back pain with radiation into his

legs. The next record is in November 2013. At that time,

he was taking no pain medication or muscle relaxers or

any other medication related to his back. His leg pain

was removed from his active problem list. The next

treatment record was after his March 2014 injury.

The claimant worked for the respondent

employer since April 2011, doing maintenance work,

mainly climbing in and out of large motors and

rebuilding things. He was able to fully perform his job

duties, except for the occasional recurrence, until

March 10, 2014. The last recurrence was in March and

April 2013.

The claimant slipped on some oil at work and

fell on March 10, 2014. He was walking into a storage

room. The lights in the storage room did not come on

until a person entered the room. For this reason, the

claimant did not see a two-foot wide circle of oil on

the inclined entry to the room, until it was too late.

The oil was from a bag of oily rags left on a pallet. He
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slipped on the oil and fell to the ground. The company

team leader corroborated the claimant’s testimony as to

the storage room, the lights, the oil and the rags. This

was clearly a specific incident while performing

employment services. 

The claimant is six feet four inches tall and

weighs 254 pounds. He recalled striking his right knee,

which went into the oil puddle. He hit his hip on the

inclined entryway. He recalled that there was oil on his

knee and pant leg. The claimant used a radio to call for

assistance, and he remained on the floor for two or

three minutes until his team leader came to help him up.

He could not stand by himself, because there was so much

oil on his feet. The team leader testified that the

claimant was on the floor when he arrived. 

The team leader helped the claimant rise, and

then directed him to clean the area. The claimant had

three other employees help him clean the storage room

floor. One of the men, Danny Seaton, admitted leaving

the rags on the pallet. Twenty minutes after the fall,

before the floor was clean, the team leader had the

claimant get back on the floor, so that he could take a

photo, recreating the event, for their records. The team
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leader assisted the claimant in getting down and back up

again. 

During the clean up process, the claimant had

some numbness in the area of his knee. When he left the

supply closet, he saw his team leader and the company

nurse, who examined his knee. He thought he was “okay”

and said so. He did not have intense pain until around

noon. During the afternoon, he developed increasing

numbness in his lower back, the back of both legs and

continued pain in his knee. He used some Aleve and

completed his shift around 3:30 or 4:00 pm. He did not

report an injury, because he did not believe it was

necessary at that time. The head of the respondent

employer’s environmental, health, safety, and security

section was informed, on March 10, 2014, that the

claimant slipped in the oil room. 

That evening, he helped his wife move three

boxes of clothes, each weighing approximately fifteen to

twenty pounds, and four armloads of clothing on hangers.

This was necessary, because his wife had moved out of

their home with his children for three days, and they

were returning home. He was quite excited by this turn

of events. While moving these things, he did not
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experience an accident or trauma, but he had the

symptoms from earlier in the day and felt some strain.

During the evening, his back and knee became stiff. 

The claimant did not work on March 11, 2014.

He sent a text message to the plant nurse, stating that

his back was hurting. On Wednesday, March 12, 2014, the

claimant had a text message exchange with Russell

Cotham, in which he attributed his back pain to moving

his wife home. Between March 11 and March 14, 2014, the

claimant used medications he had at home, in attempt to

resolve his symptoms without a trip to the doctor. 

On March 14, 2014, the claimant saw Dr.

Wagner, who had treated his temporary back pain

exacerbations in the past. He reported “back pain where

he had surgery since Tuesday, states he fell Monday at

work but thought he would get better, states has a knot

and burning pain down back of both legs.” Dr. Wagner

prescribed the same treatment for his flare-ups, a

steroid injection, and anti-inflammatory and muscle

relaxer medications. He was to rest and stretch. 

On March 17, 2014, Dr. Wagner saw the

claimant, who reported “worsening back pain, states ‘my

back is locked up. I have fell twice since Friday.’ ...
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Fell last week at work, slipped on concrete.”

The claimant underwent a CT scan on March 19,

2014. The next day, he saw a neurosurgeon, Dr. Maryanov.

He reported the slip and fall at work. The claimant had

a CT scan and an MRI scan, which were interpreted to

show no fracture or bone destruction. Dr. Maryanov

reviewed the scans and interpreted them to show “a

subtle pars fracture/defect which looks old rather than

acute at the level of the right L3 pars

interarticularis.” Dr. Maryanov did not think there was

a destabilizing injury. The treatment plan was injection

and physical therapy. Dr. Maryanov felt the claimant’s

symptoms were consistent with his surgical history and

resulting chronic degenerative condition, and not an

acute injury. He went on to state “It is not uncommon

for patients with chronic back and leg pain to present

with exacerbation of their symptoms in response to even

very innocuous circumstances. The injections were not

successful, until they were changed to facet joint

injections. After that facet joint injections, he was

able to return to work for one day, two to three months

after the injury.

Dr. Seale testified:
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 He had a history of a prior surgery on his low
back in 2009 by a surgeon, I believe, in
Jonesboro. He is doing fairly well with some
r&r back pain until... he sustained an injury
at work after a fall on March 10, 2014. He
stated he fell on his right side. Since that
time, he was having pain in the back radiating
to the right leg. Also weakness in the leg.
The leg would go out from under him, and he
would fall. 

The claimant underwent a lumbar interbody

fusion at the same level of his prior surgery. Dr. Seale

opined that his symptoms and need for surgery were more

likely than not the March 10, 2014 slip and fall. He

described the spinal fracture as an objective injury

which appeared recent in origin. Dr. Seale explained

that during surgery when he was able to look directly at

the fracture of the interior articular process of L3

which he had observed on diagnostic imaging, he noted

that the fracture did not look old. He did not see

scarring around the fracture, which would represent “a

lot of chronic attempts to heal” seen in old fractures.

He stated specifically that “it looked like a new

fracture.” Dr. Seale also noted that the claimant had a

remarkably successful result after the surgery. In Dr.

Seale’s operative notes, he noted that the fracture was

not chronic. Dr. Seale stated that there was no other
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reason to operate on the claimant than the fracture.

The claimant applied for and received short

and long term disability benefits. 

The Administrative Law Judge found that the

claimant’s credibility was too damaged to award

benefits, for the following reasons. The claimant failed

to report his injury to his employer. He did not call

any witnesses to corroborate his testimony. He had other

activities which could have caused his aggravation. He

had a previous injury, meaning he had some knowledge of

the reporting requirements. He sought and received

short- and long-term disability benefits.

The only issue here is whether the claimant’s

fall caused his need for treatment. All the other

elements of compensability are satisfied. 

In regard to the reporting of an injury, the

record is clear that the claimant slipped and fell and

that the employer was aware of it almost immediately. He

was asked to recreate the fall for pictures by his team

leader. He was evaluated by the company nurse, and the

event was reported to the safety supervisor. The error

here is not that the claimant did not report a L3 facet

fracture, but that the employer did not complete the
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appropriate paperwork for a workplace injury. The

employer had notice, and at the time of the accident,

the claimant’s pain was localized in his knee. His

continued activity caused the fracture to become

painful, and by that evening he had significant

symptoms.

In regard to other witnesses, there is

sufficient corroboration of the testimony regarding the

oil on the floor of the room and the need to clean it

up, the fact that the team leader had him re-enact the

situation and that he reported that he fell. Dr. Seale

testified as to causation. What other witnesses could he

offer?

The fact that the claimant received short and

long-term disability benefits demonstrates that the

claimant took advantage of a program made available to

him to maintain the financial well-being of his family

during a time of need. It was a decision which made

funds available promptly, and the law ensures that there

is no double-recovery, in the case of compensability. 

The fact that the claimant sent a text

relating his back to moving his wife home is reflective

of the timing of the increase in his symptoms and his
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focus on his wife and children moving home. Obviously,

the reuniting of his family would be foremost in his

mind. The claimant fell hard on concrete and slowly

developed symptoms. The moving activity might have even

accelerated the onset of the symptoms, due the movement

and use of his spine, causing unnatural movement of the

broken vertebra.

The claimant slipped and fell hard onto a

concrete floor. His work history was heavy labor,

bending, climbing, lifting, twisting, pulling and

pushing. In light of his ability to perform that work,

it is silly to believe that moving three twenty-pound

boxes of children’s clothes and four armloads of clothes

on hangers would be sufficient to fracture part of one

of his vertebra. In light of his slip and fall onto a

concrete floor earlier in the day, it would require

gross and wild speculation to think that this fall did

not fracture his vertebra but lifting boxes did. I also

note that these boxes had to have been manageable by his

wife as well.

The focus on the text message suggests that

the claimant broke a piece of his spine moving some

boxes of clothes and not from his slip and fall on the
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concrete. One problem with this suggestion, in addition

to the strong likelihood of a fracture occurring as a

result of the fall of a big man onto concrete and the

even strong likelihood that a fracture would not occur

when moving boxes, is that the claimant would not have

known about moving the clothes or developing back pain

at the time of the fall. He could not have manufactured

the slip and fall to cover an event that he did not know

was going to occur in the future.

It is accurate that the claimant had low back

and leg symptoms prior to his March 2014 injury. The

last recorded episode was a year prior. There is no

evidence of medical leave, FMLA leave or any other type

of absence from work in the year between his March and

April 2013 flare up and the March 2014 injury. Dr. Seale

noted at his first visit with the claimant that he had

no leg pain leading up to the accident, which is true,

at least for a year prior to the accident. Importantly,

the claimant’s history of flare-ups after his 2009

surgery never required extended treatment or leave.

After his slip and fall in 2014, the claimant was

debilitated and required regular active treatment until

after his surgery in August 2014. Thus, the claimant
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experienced a significant change in his condition, from

occasional flare-ups with occasional treatment,

primarily pharmaceutical, to constant severe low back

and leg pain, treatment thereof and the necessity of

surgery. Surgery was not a recommendation between the

surgery of 2009 and his March 2014 slip and fall. The

claimant did not have a L3 facet fracture in 2008 or

2009, but he did have one, which was observed to be

acute and not chronic, in August 2014.  

I would award the claimant benefits for his

compensable back injury. His symptoms started close in

time to the reported work accident. There was no

intervening event which plausibly could have caused the

fracture, and the fracture is consistent with the fall

as described. Dr. Seale felt that the claimant’s slip

and fall caused the need for treatment. The claimant

sustained significant changes in his symptoms and need

for treatment after the fall, including constant leg

pain, a spinal fracture and need for surgery.

The treatment leading up to and including

surgery was clearly reasonably necessary, especially in

light of the success of that surgery to resolve the

claimant’s symptoms. Likewise, the claimant’s inability
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to work is clearly documented in the record, as is his

healing period, which had not concluded as of November

3, 2014. I would award temporary total disability

benefits to the date that Dr. Seale released him at

maximum medical improvement.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


