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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G109698

ANTONIO ESTRADA-MONTIEL, EMPLOYEE  CLAIMANT

B & G PIPELINE CO., EMPLOYER RESPONDENT

CNA INSURANCE,
CARRIER/TPA RESPONDENT

OPINION FILED July 2, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH OLSEN,
Attorney at Law, Bryant, Arkansas.

Respondents represented by the HONORABLE FRANK NEWELL,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 5, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The employer/employee/carrier relationship
existed at all relevant times.

3. The claimant sustained a compensable back
injury on or about November 8, 2011.
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4. The claimant’s average weekly wage was
$819.58, making his compensation rates
$546/$410.

5. The respondents paid for chiropractic care
from November 8 through November 14, 2011.

6. The respondents have controverted liability
for additional medical or weekly benefits.

7. The claimant has established by a
preponderance of the evidence that he was
temporarily totally disabled from November 9,
2011, until November 27, 2011; the claimant
has failed to establish that he was
temporarily totally disabled for any period at
issue thereafter.

8. The claimant has established by a
preponderance of the evidence that the
treatment and prescriptions that he received
through April 4, 2012, were reasonably
necessary medical treatment for his
compensable injury; the claimant has failed to
establish by a preponderance of the evidence
that any of the medical treatment that he
received after April 4, 2012, was reasonably
necessary for the compensable injury that he
sustained on November 8, 2011.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full
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Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. The claimant had a

compensable back injury on November 8, 2011, when he

slipped and fell, striking his back on the rim of the

ditch in which he was working on a pipe project. I agree

with the award of temporary total disability benefits

from November 9 to 27, 2011; however, I would award
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benefits for an additional period of time. I agree with

the award of medical benefits through April 4, 2012;

however, I would award the claimant additional medical

treatment to include lumbar epidural steroid injections

and pain management as recommended by Dr. Reardon.

In March 2010, the claimant was seen in the

ArCare clinic with wrist pain and numbness, left elbow

pain and “knots” on his back and stomach. The diagnoses

were carpal tunnel syndrome and lipomas.1 The claimant

filled a prescription for meloxicam, monthly, from March

27, 2010 until June 26, 2010. According to the National

Institutes of Health, meloxicam:

is used to relieve pain, tenderness, swelling,
and stiffness caused by osteoarthritis
(arthritis caused by a breakdown of the lining
of the joints) and rheumatoid arthritis
(arthritis caused by swelling of the lining of
the joints)... Meloxicam is in a class of
medications called nonsteroidal
anti-inflammatory drugs (NSAIDs). It works by
stopping the body's production of a substance
that causes pain, fever, and inflammation. 

1 A lipoma is a growth of fat cells in a thin, fibrous
capsule usually found just below the skin. Lipomas are found most
often on the torso, neck, upper thighs, upper arms, and armpits,
but they can occur almost anywhere in the body. One or more
lipomas may be present at the same time. Lipomas are the most
common noncancerous soft tissue growth. 
http://www.webmd.com/skin-problems-and-treatments/tc/lipoma-topic
-overview
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Meloxicam. MedlinePlus: A service of the US

National Library of Medicine, National Institutes of

Health.

http://www.nlm.nih.gov/medlineplus/druginfo/meds/a601242

.html

On November 9, 2011, the claimant was seen by

Dr. Crum, a chiropractor. He reported that he slipped in

a hole while digging. He had low back pain, left leg

pain and tingling, a knot in his left hip, mid and upper

back pain, sharp and sometimes shocking pain and

stiffness. He had some limited range of motion and a

positive straight leg raise on the left. Dr. Crum

observed subluxation at C3, C4, T4-5, and in his pelvis.

He observed pain, bilaterally, at C5, C6, L3, L4l L5 and

on the left at the sacroiliac joint and T4, T5, T6 and

T7. His right leg was two inches shorter than his left.

Dr. Crum observed hypertonicity2 of lumbosacral muscles. 

On November 11, 2011, Dr. Crum treated the

claimant again. He noted pain at L4-5 and T2-11, that

his right leg was one inch shorter than the left, that

2hyAperAtonAic: Having extreme muscular or arterial tension;
spastic. hypertonic. (n.d.) The American Heritage® Medical
Dictionary. (2007). Retrieved March 19 2015 from
http://medical-dictionary.thefreedictionary.com/hypertonic
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he misalignment of his ilium and at T2-5 and L5, and

that his psoas was tight.

On November 14, 2011, the claimant saw Dr.

Crum. His pain was worse during the weekend, without any

changes in activity. Dr. Crum noticed hypertonicity of

the lumbosacral paraspinal muscles. Dr. Crum’s

adjustment helped his flexion. He was released to light

duty, wearing a back brace.

On December 6, 2011, the claimant saw a nurse

practitioner at an ArCare clinic, who prescribed a

neuropathic pain medication, an anti-inflammatory

medication, and a muscle relaxer, for his low back and

left leg pain. Another nurse practitioner at the clinic

released the claimant without restriction on December

10, 2011, at his request. The note indicates that the

medication helped, and that he needed to work.

The claimant remained employed with the

respondent employer until he was laid off on February 1,

2012. He drew unemployment benefits until he went to

work for a construction company in April 2012. 

On April 4, 2012, the claimant returned to the

ArCare clinic, with low back pain and bilateral leg

numbness and tingling, as well as a constant constipated
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sensation. Numbness was observed in both thighs, more on

the left. He had lumbar tenderness and a positive

straight leg raise. An MRI was planned, when he could

afford one.

Since the claimant was laid off of the

construction job on July 17, 2012, he has not returned

to work. He drew unemployment benefits from February to

December 2012 after that lay-off.

In November 2012, the claimant was able to

make arrangements for an MRI, and in December 2012, he

saw Dr. Reardon at the clinic. He related his symptoms

to the work injury. An MRI showed annular tears and a

broad-based disc protrusion at L3-4, with disc bulges at

L4-5 and L5-S1 and a tiny annular tear at L5-S1. Dr.

Reardon planned an EMG/NCV and prescribed Lortab.

A NCV study on January 25, 2013, showed left

L4 radiculopathy. Dr. Reardon stated that the EMG

suggested possible nerve root compression at several

levels. He felt the next step in treatment would be

injections. He planned a neurosurgical consult first.

Dr. Cathey evaluated the claimant in February 2013. He

determined that the claimant would benefit from spinal

injections but not surgery. The claimant was unable to
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pay for spinal injections. 

The claimant continued to treat at the ArCare

clinic, with medication only, because he could not

afford any other type of treatment, and because workers’

compensation benefits were denied. In June 2013, Dr.

Reardon changed the claimant’s muscle relaxer due to

daily spasms.

On December 12, 2013, Dr. Reardon stated that

the claimant’s chronic pain is secondary to degenerative

change and “well-advanced given his age.” Dr. Reardon

recommended physical therapy and pain management, but

the claimant could not afford this.

In January 2014, an examiner at ArCare wrote

that the claimant had “back pain over the lumbar spinal

column worse with palpation. Drags his left leg with

walking. Sits sideways in the chair with left leg

extended. Appears in pain with walking and sitting even

when he thinks he is unobserved.” Efforts were made to

get him to a pain specialist.

In February 2014, a nurse practitioner noted

the claimant’s continued chronic pain as a result of his

work injury and that epidural steroid injections were

recommended. Pain medications were prescribed. A drug
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screen in March 2014 showed that he was only using his

prescribed medications and that use was appropriate. His

medications were renewed in April and May 2014.

The claimant was unable to work due to his

increasing low back and leg pain. In September 2014, his

diagnoses were chronic pain due to trauma, herniated

intervertebral lumbar disc, back pain, chronic pain, and

radiculopathy of the lumbosacral region. An MRI from

September 2014, compared to the December 2012 MRI shows:

L3-4: Partial disc dessication is again seen
with anterior annular tear and left
posterolateral annular tear. A small left
foraminal disc protrusion is again seen with
mild left anteroinferior foraminal narrowing.
No definite L3 nerve root impingement or
central canal stenosis is seen.
...
L5-S1: A tiny left paracentral annular tear is
again seen with no focal disc herniation. No
canal or foraminal narrowing.

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a). Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003). Injured workers have the burden of proving by a

preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable
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injury. Norma Beatty v. Ben Pearson, Inc., Full

Commission Opinion filed February 17, 1989 (D612291).

What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d

333 (2001). Reasonable and necessary medical services

may include those necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury. Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995). A claimant does

not have to support a continued need for medical

treatment with objective findings. Chamber Door

Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d

196 (1997).

Under Arkansas workers’ compensation law, the

employer takes the employee as she is found, and

circumstances which aggravate pre-existing conditions

are compensable. Nashville Livestock Commission v. Cox,

302 Ark. 69, 787 S.W.2d 664 (1990).

The claimant did not have back symptoms prior
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to November 8, 2011. The medical records and the

testimony bear this out. The only mention of back pain

is dated November 9, 2011 or later. The claimant was

seen in the ArCare clinic in March 2010 with no mention

of back pain at all. He was prescribed an anti-

inflammatory medication for his wrist and elbow pain.

The Administrative Law Judge’s conclusion, adopted by

the majority, that the meloxicam prescription was for

back pain is not borne out by the record, which is

devoid of any suggestion of back pain prior to November

2011.

The next medical record is November 9, 2011,

when the claimant presented to a chiropractor, reporting

that he fell in a hole at work and developed back pain

as a result. Every medical record reflects that the

claimant related his back pain with radiation into his

leg to the November 8, 2011 work event.

The claimant went from needing some anti-

inflammatory medication for four months to needing

significant treatment one and a half years later, with

no intervening accident or treatment, other than the

November 8, 2011 accident.

The Administrative Law Judge, and therefore
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the majority, placed great weight on Dr. Reardon’s

notation concerning a history of back pain.

Specifically, Dr. Reardon’s December 18, 2012 report

reads as follows:

Reason for appointment
1. pt. here with c/o back pain from falling
into a hole while working for B & J Pipeliner
over a year ago...

History of Present Illness
Presents for: 39 yo male presents today c/o
chronic back pain, over a year. Intermittent
numbness and tingling in his legs. By his
report, the SX started following an injury at
work...

Assessments
1. Back pain - 724.5 (Primary)
Hx and chart review with several years of
intermittent low back pain w/ radicular SX...

When the document is read as a whole, it is

clear that Dr. Reardon is stating that the claimant’s

low back pain with radicular symptoms began at the time

of the work injury. While “several” years may exaggerate

the length of time of his symptoms, it is obvious that

the symptoms were related to the incident, that the

symptoms developed following the incident, and that the

symptoms had been ongoing for more than one year. The

record is devoid of any other records from the ArCare

clinic or the chiropractor, or any other medical
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provider, that might reveal any low back pain at all,

let alone pain with radicular symptoms. 

There is a reference in a January 2013 record

to the claimant’s pain and numbness as “chronic,” but

this description was made fourteen months after the

injury. Close in time to the injury, the symptoms are

not described as chronic and are described as arising

out of the November 2011 incident. Later in time, the

November 2011 incident is mentioned, but because the

incident and therefore the symptoms were more than a

year old, the symptoms were described as chronic. This

is proof of nothing more than the length of time since

the compensable injury.

The claimant may have had pre-existing

degenerative changes in his back, but he did not have

symptoms prior to the November 2011 accident. Since that

time, he has had symptoms which have required treatment,

caused disability, and worsened over time. It is clear

that the claimant did not need medical treatment and did

not experience disability until the work injury, and

therefore causation is established. Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167(2000). A causal

connection is established when the compensable injury is
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found to be “a factor” in the resulting need for medical

treatment. Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004). 

The claimant has established that the

treatment provided to date and the treatment recommended

to date, including steroid injections, are reasonable

necessary medical treatment of the claimant’s

compensable back injury on November 8, 2011. The

claimant’s injury was work-related, and his symptoms did

not arise until after the injury. The claimant’s

symptoms have not changed significantly over time,

except that his pain and numbness have gradually

increased. The claimant’s improvement with initial

treatment does not demonstrate that his condition

returned to pre-injury levels or that he was healed.

Interestingly, his release to return to work was

predicated upon his need to earn a wage, since he was

not receiving wages or benefits while he was off work.

Two independent physicians recommended epidural steroid

injections. No physician has suggested that the

claimant’s symptoms did not begin after the work injury

in November 2011.

I would award the claimant the medical
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treatment of record as well as additional medical

treatment to include lumbar epidural steroid injections

and pain management as recommended by Dr. Reardon.

In regard to temporary total disability

benefits, I would allow the claimant to reserve the

issue, as I am unmoved by the respondents’ argument of

inconvenience. On the evidence at hand, the claimant was

in his healing period and unable to work since December

8, 2012, and I would award benefits from December 8,

2012 to a date yet to be determined.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


