
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G205520

JOY EVANS, EMPLOYEE  CLAIMANT

ARKANSAS HIGHWAY & TRANSPORTATION 
DEPARTMENT, EMPLOYER   RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION, 
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

ORDER FILED JULY 13, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas. 

Respondents No. 1 represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed in part
as modified; Reversed in part.

OPINION AND ORDER

Respondent No. 1 appeals an administrative law

judge’s opinion filed December 31, 2014.  The

administrative law judge found that the claimant was

entitled to a period of temporary total disability

benefits, and that the claimant proved she was

permanently totally disabled.  After reviewing the

entire record de novo, the Full Commission finds that

the claimant proved she was entitled to temporary total
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disability benefits from February 16, 2013 through

August 12, 2013.  The Full Commission finds that the

claimant proved she sustained wage-loss disability in

the amount of 35%.  

I.  HISTORY

Joy L. Evans, now age 57, testified that she worked

in factories and grocery stores after graduating from

high school.  Ms. Evans testified that she became

employed with the Arkansas Highway Department in 1996. 

The claimant testified that she worked in maintenance

for the respondents, and that she also performed driving

and manual labor.  The claimant testified that she first

injured her neck in a “roller accident” in 2001, and

that she underwent surgery and eventually returned to

regular work for the respondents.        

The parties stipulated that the claimant sustained

a compensable injury on April 28, 2011.  The claimant

testified that she injured her neck in a work-related

motor vehicle accident.  According to the record, the

claimant sought treatment at First Care - Parker Road

Clinic on May 23, 2011.  A nursing assessment indicated,

“Wants referral to Dr. Campbell for neck pain, had wreck

and hurt neck April 28th, has had plates in it.”  Dr.
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Darrell G. Ragland’s impression was “CERVICAL MUSCLE

STRAIN,” abdominal pain, and Diabetes Mellitus Type II,

without complications.

The claimant testified that she continued to work

for the respondents until January 6, 2012.  The claimant

testified regarding the condition of her neck, “It was

getting worse every day, just the lifting, and from the

- the wreck just had done something, I didn’t know what,

but it had done something....I’d be in my truck and just

have to stop driving, because the pain down my arms was

so bad, and I couldn’t lift or do very much of

anything.”  

The claimant treated with Dr. Ragland on

January 10, 2012.  The claimant’s complaints at that

time were head and chest congestion; chronic breathing

difficulties; fever; and neck pain.  The claimant

informed Dr. Ragland, “says can’t work anymore.”  The

problems identified by Dr. Ragland included acute

bronchitis and bronchial asthma; Diabetes Mellitus Type

II; a closed fracture of two ribs; hypertension; and

anxiety.  Dr. Ragland stated, “For neck I recommend

referral to a cervical spine specialist.”

On January 17, 2012, the claimant signed an
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Application For Disability Retirement from active

service as Construction Aide II.  The Application For

Disability Retirement indicated that the claimant ceased

to be employed on January 17, 2012, “Have not been able

to return to work since 1-9-12.”  The nature of

complaint was “Chronic Medical Illness - Emphysema.”

Dr. Barry D. Baskin evaluated the claimant on

August 8, 2012:

Ms. Evans is a nice 54 year old lady from
Paragould who works for the Arkansas Highway
and Transportation Department.  She has a
previous history of a neck injury that was
work related approximately 8 or so years ago. 
She underwent an anterior cervical discectomy
and fusion at C4-5 and 5-6.  She actually had
a good outcome from that surgery and
postoperatively she did return to work.  She
did have some cervical spine films that showed
some postoperative degenerative changes.  The
hardware was in place and she was released
from care.  Unfortunately on 4/28/11 she was
involved in a motor vehicle accident.  She was
in a work truck and was broad sided.  She was
evaluated in the hospital at St. Bernard’s and
underwent CT of the cervical and thoracic
spine and also of her head.  Her studies were
negative at that time.  She did have some
postoperative degenerative changes on the
cervical spine films with no hardware
fracture, no bony fracture and no disc
herniations present.  The thoracic spine was
unremarkable and the head CT was unremarkable
for any significant trauma.  She continued to
have trouble with neck pain and arm pain.  She
went back to work for a while but ultimately
has taken off work.  Her primary care
physician, Dr. Ragland, has ordered an MRI of
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her neck, which was performed in May 2011.  On
this study there was a moderate amount of
metallic artifact that obscured the detailed
findings around the fusion.  There was some
mild central spinal canal stenosis at C6-7 and
some neural foraminal narrowing.  She saw Dr.
John Campbell who reviewed her scans,
including an MRI of the neck in 2009 and then
the one done in May 2011.  His note indicates
that he questioned whether she had a solid
fusion at the 5-6 level but he stated that it
was just hard to tell from the scans.  He
noted increasing pain since her motor vehicle
accident in April 2011.  He did not recommend
surgical intervention.  He prescribed four
weeks of physical therapy but the patient was
unable to get the physical therapy.  The
patient has had no physical therapy on her
neck since the accident.  She is referred for
further evaluation....

She has worked for the Highway Department for
a number of years.  She is currently working
as a bridge inspector and does a lot of
walking, bending, stooping, etc.  She is off
work at this time however....

IMPRESSION: Ms. Evans is a nice lady that has
had a previous history of cervical fusion at 2
levels some 8 years or so ago at C5-6 and C6-
7.  From review of the medical records and Dr.
Campbell’s note it appears that she may have
had a fibular strut graft type of a fusion. 
This was not just a standard anterior cervical
discectomy fusion.  She does have hardware
with plates and screws.  Subsequent to that
she was injured in a motor vehicle accident on
the job 4/28/11 and has had residual neck
pain.  That is now over a year ago.  She has
never had any physical therapy....

Dr. Baskin planned diagnostic testing and physical

therapy.
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An x-ray of the claimant’s cervical spine was done

on August 28, 2012, with the following impression:

1.  C4-C6 level fusion changes.  Alignment
near-anatomic at the fusion level.  No obvious
instability identified with performance of
flexion and extension maneuvers.  
2.  Severe degenerative changes at the C6-C7
level with severe disc space narrowing and
hypertophic bony spurring.  

An MRI of the claimant’s cervical spine was taken

on September 7, 2012, with the impression, “1.  Previous

surgical fusion.  2.  Mild degenerative changes at the

other levels.” 

The claimant followed up with Dr. Baskin on

September 18, 2012: “Her fusion was some years ago. 

This was exacerbated by her work injury when she was

broad sided in her work vehicle....We just decided today

to go ahead and get an epidural steroid at the C5-6

level and we will refer her over to Baptist for that

with the radiologist.  I am going to refer her to Dr.

Wayne Bruffett to take a look at her cervical films,

including the MRI and the extension views.  I did not

see any movement and she appears to have a solid fusion

mass, although I just don’t like the looks of the

alignment in her spine.  It is likely that her symptoms

are coming from the C5-6 and C6-7 level.  Proximally and
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distally she looks okay.”     

The record contains a “Recall Examination” from the

Arkansas State Highway Employees Retirement System,

dated September 18, 2012, indicating that the claimant’s

disability retirement was approved.  A physician

indicated that the diagnosis was “Coronary Artery

Disease, COPD, Diabetes, Cervical Disc Disorder,

Emphysema.”  The claimant underwent a cervical epidural

steroid injection on October 16, 2012.      

The record indicates that Dr. Wayne L. Bruffett

performed surgery on or about February 6, 2013.  The

parties stipulated that the claimant “reached maximum

medical improvement on August 12, 2013.”  Dr. Bruffett

noted on August 19, 2013:

I have been asked to calculate an impairment
rating for Ms. Evans.  She had an initial
surgery by Dr. Eubanks, which was a two-level
anterior cervical fusion which went on to a
pseudoarthrosis.  I revised this with a
second operation and extended it another
level.

Based on the American Medical Association
Guides to the Evaluation of Permanent
Impairment, 4th Edition, I would assign to her
an impairment rating of 13% of the whole
person.  This incorporates both of these
operations.  

The parties stipulated that the claimant “was
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assigned an anatomical impairment rating of 13% to the

body as a whole, which was accepted by Respondent

No. 1.”  

The claimant participated in a Functional Capacity

Evaluation on January 31, 2014:

The results of this evaluation indicate that a
reliable effort was put forth, with 51 of 51
consistency measures within expected
limits....

Ms. Evans demonstrated the ability to perform
material handling at the following levels
during the functional capacity evaluation. 
Ms. Evans demonstrated a maximal occasional
lift/carry of up to 25 Lbs.  She is able to
perform lifting/carrying of up to 10 Lbs. on a
Frequent basis and up to 5 Lbs. on a Constant
basis.  Ms. Evans also demonstrated a maximal
RUE lift of 15 lbs. and a maximal LUE lift of
10 lbs....

Ms. Evans completed functional testing on this
date with reliable results.

Overall, Ms. Evans demonstrated the ability to
perform work in the LIGHT classification of
work as defined by the US Dept. of Labor’s
guidelines over the course of a normal workday
with limitations as noted above.

A pre-hearing order was filed on July 14, 2014. 

The claimant contended that “she was temporarily totally

disabled during a period of time prior to her

neurological surgery as a result of her on-the-job

automobile accident.  Specific dates will be developed
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during discovery.  Claimant further contends that as a

result of her on-the-job injury to her cervical spine

and resulting surgery, she is totally and permanently

disabled.”  

Respondent No. 1 contended that “the claimant is

not permanently and totally disabled as a result of her

on-the-job injury sustained on April 28, 2011.  The

respondents contend that the claimant has reached

maximum medical improvement for her cervical spine

injury and that all appropriate benefits have been paid

to the claimant.  Respondent No. 1 contends that the

claimant has numerous other, non-work related health

issues that prevent her from working.  The claimant

voluntarily resigned from her employment with the

Arkansas Highway & Transportation Department and cited

numerous non-work related health issues as the cause. 

The claimant has undergone a Functional Capacity

Evaluation which indicates she can perform work in the

Light category.”  

An administrative law judge scheduled a hearing on

the issues of “additional temporary total disability

benefits, permanent total disability benefits/wage-loss

disability, and controverted attorney fees.”  
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A hearing was held on October 17, 2014.  The

claimant testified that she continued to suffer from

chronic neck pain and was unable to lift any items

greater than 20 pounds.  The claimant testified that she

had difficulty sitting or standing for extended periods

of time.  The claimant testified that she was drawing

social security disability.  The claimant testified that

she was searching for employment in the areas of office

work or light work duty.    

An administrative law judge filed an opinion on

December 31, 2014.  The administrative law judge found

that the claimant proved she was entitled to a period of

temporary total disability benefits, and that the

claimant proved she was permanently totally disabled. 

Respondent No. 1 appeals to the Full Commission.    

II. ADJUDICATION

A.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulted from an accident.”  Ark. Code Ann. §11-
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9-102(12)(Repl. 2002).  The healing period continues

until the employee is as far restored as the permanent

character of the injury will permit.  Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  If

the underlying condition causing the disability has

become stable and if nothing further in the way of

treatment will improve that condition, the healing

period has ended.  Id.  The determination of when the

healing period ends is a question of fact for the

Commission.  Porter Seed Cleaning, Inc. v. Skinner, 1

Ark. App. 235, 613 S.W.2d 380 (1981).  

An administrative law judge found in the present

matter, “3.  On April 28, 2011, the claimant sustained a

compensable injury to her cervical spine, which rendered

her temporarily totally disabled for the period

beginning January 9, 2012, through December 1, 2012, in

addition to subsequent periods [of] temporary total

disability.”  The Full Commission finds that the

claimant proved she was entitled to temporary total

disability benefits from February 6, 2013 through

August 12, 2013.

The parties stipulated that the claimant sustained

a compensable injury on April 28, 2011.  The claimant
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was involved in a work-related motor vehicle accident on

that date, and a treating physician subsequently

assessed “Cervical muscle strain.”  The claimant

testified that she continued to work for the respondents

until January 6, 2012.  The claimant testified that the

condition of her neck continued to worsen.  The claimant

informed Dr. Ragland on January 10, 2012 that she was

unable to continue working, but the problems identified

by Dr. Ragland were acute bronchitis and bronchial

asthma, diabetes mellitus, a closed rib fracture,

hypertension, and anxiety.  The evidence does not

demonstrate that any of these described conditions were

causally related to the April 28, 2011 compensable

injury.  The claimant applied for Disability Retirement

beginning January 17, 2012.  The claimant reported that

she had ceased to be employed as a result of “Chronic

Medical Illness” and “Emphysema.”  The record does not

indicate that either one of these stated conditions was

causally related to the compensable injury.  The

evidence therefore does not demonstrate that the

claimant was totally incapacitated from earning wages

after January 6, 2012 as a result of her compensable

injury.  Instead, the record indicates that the claimant
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was unable to work as a result of physical conditions

not related to her compensable injury.  These conditions

included bronchitis and asthma, diabetes, hypertension,

anxiety, and emphysema.

As the Commission has discussed, the record

indicates that Dr. Bruffett performed surgery on or

about February 6, 2013.  The Full Commission therefore

finds that the claimant proved she was in a healing

period and was totally incapacitated from earning wages

as a result of her compensable injury beginning

February 6, 2013.  The parties stipulated that the

claimant “reached maximum medical improvement on

August 12, 2013.”  The Full Commission therefore finds

that the claimant reached the end of her healing period

no later than August 12, 2013, the stipulated date of

maximum medical improvement.  We therefore find that the

claimant proved she was entitled to temporary total

disability benefits from February 6, 2013 through

August 12, 2013.  

B.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Rutherford v. Mid-Delta Cmty.
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Servs., Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008). 

In considering claims for permanent partial disability

benefits in excess of the employee’s percentage of

permanent physical impairment, the Commission may take

into account, in addition to the percentage of permanent

physical impairment, such factors as the employee’s age,

education, work experience, and other factors reasonably

expected to affect her future earning capacity.  Ark.

Code Ann. §11-9-522(b)(1)(Repl. 2002).

Permanent total disability means inability, because

of compensable injury or occupational disease, to earn

any meaningful wages in the same or other employment. 

Ark. Code Ann. §11-9-519(e)(1)(Repl. 2002).  The burden

of proof shall be on the employee to prove inability to

earn any meaningful wage in the same or other

employment.  Ark. Code Ann. §11-9-519(e)(2)(Repl. 2002). 

An administrative law judge found in the present

matter, “6.  When the claimant’s age, education, work

experience, permanent restrictions and limitations are

considered, the evidence preponderates that she has been

rendered permanently and totally disabled as a result of

the April 28, 2011, compensable injury.”  

The Full Commission does not affirm the
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administrative law judge’s finding that the claimant

proved she was permanently totally disabled.  We

recognize that the claimant is now age 57 with only a

high school education and a work history of primarily

unskilled manual labor.  The claimant became a driver

and laborer for the respondents in 1996.  The parties

stipulated that the claimant sustained a compensable

injury to her neck after a motor vehicle accident on

April 28, 2011.  The claimant retired from her

employment with the respondents on or about January 17,

2012.  Dr. Bruffett performed surgery on February 6,

2013, and the claimant reached maximum medical

improvement on August 12, 2013.  Dr. Bruffett assigned

the claimant a 13% anatomical impairment rating which

the respondents accepted.  The claimant gave good effort

during a Functional Capacity Evaluation on January 31,

2014.  The Functional Capacity Evaluation did not show

that the claimant was permanently totally disabled. 

Instead, the Functional Capacity Evaluation plainly

showed that the claimant could perform light work which

included limited lifting and carrying.  

The evidence does not demonstrate that the claimant

is permanently totally disabled as a result of her
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April 28, 2011 compensable injury.  When we consider the

claimant’s age, limited education, work experience, 13%

anatomical impairment, and ability to perform light work

as demonstrated in the Functional Capacity Evaluation,

the Full Commission finds that the claimant sustained

wage-loss disability in the amount of 35%.

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved she was entitled to temporary total disability

benefits from February 16, 2013 through August 12, 2013. 

The respondents are entitled to a credit for any

temporary total disability benefits paid during this

period, and the respondents are entitled to an

appropriate offset for any benefits paid in accordance

with Ark. Code Ann. §11-9-411.  The claimant proved she

sustained wage-loss disability in the amount of 35% in

addition to her 13% anatomical impairment.  The claimant

proved that the April 28, 2011 compensable injury was

the major cause of her 13% anatomical impairment and 35%

wage-loss disability.  The claimant’s attorney is

entitled to fees for legal services in accordance with

Ark. Code Ann. §11-9-715(Repl. 2002).  For prevailing in

part on appeal, the claimant’s attorney is entitled to
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an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.        

      
SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of temporary total disability benefits from February 16,

2013 through August 12, 2013. I also agree with the

award of wage-loss disability benefits in the amount of

35%. However, I would have awarded the claimant

temporary total disability benefits from January 9, 2012

to December 1, 2012 and permanent total disability

benefits.

The claimant’s testimony, supported by the

record, shows that she was able to work, despite

emphysema/COPD, coronary artery disease, and diabetes,

prior to the work-related accident on April 28, 2011,
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which caused an injury to her neck. After that accident,

her neck symptoms increased every day. She had pain down

her arms, because of the neck injury, which caused her

to have to stop her work truck. Because of this pain,

she could not lift or engage in many activities. Her arm

pain interfered with her ability to function, and her

last day of work was January 9, 2012. She successfully

applied for disability retirement benefits in 2012. The

claimant’s symptoms continued to escalate, and on

December 1, 2012, she began receiving temporary total

disability benefits. In February 2013, Dr. Bruffett

performed cervical surgery and, as a result, assessed a

13% permanent anatomical impairment rating to her body

as a whole on August 12, 2013. After the surgery, the

claimant still had a lot of pain, requiring the use of

Hydrocodone, sometimes daily. She had a lifting

restriction of twenty pounds, and if she lifted, her

symptoms increased significantly.

The claimant was able to work without

restriction and with COPD, coronary artery disease and

diabetes, prior to her work-related accident. The

claimant did not experience an increase in any symptoms

or limitations due to her COPD, coronary artery disease
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or diabetes, between her work-related accident and her

last day of work. The claimant did experience new neck

and arm symptoms as a result of the work-related

accident, which increased over time. By January 2012,

the claimant’s arm pain was significant and interfered

with her ability to drive and to function. On January

10, 2012, a physician referred her to a cervical spine

specialist as a result of her cervical and arm

complaints. Thus, her inability to work was directly and

only related to the compensable cervical injury as a

result of her work-related accident. Thus, the majority

is in error in regard to temporary total disability

benefits from January 9, 2012 to December 1, 2012.

The claimant has a high school diploma. She is

fifty-seven years old. Her work history is primarily

factory work. She also worked in grocery stores. She had

a brief history of work for a credit bureau which was an

office job. The claimant worked for the respondent

employer in maintenance and then driving trucks and

other equipment. Shoveling was another of her job

duties. Her work history was physically demanding. 

The claimant had COPD, coronary artery disease

and diabetes. She also had a history of a cervical
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anterior fusion in 2001. Despite this medical history,

the claimant was able to work without limitation up

until the work-related accident. At the conclusion of

the claimant’s surgical recovery and healing period, she

was left with a 13% permanent anatomical impairment to

the body as a whole and continued neck and arm pain. She

took Hydrocodone to manage her pain, which did not

eliminate it completely. The Hydrocodone sometimes made

her sick, and it affected her ability to concentrate.

A functional capacity evaluation placed her at

the light classification of work. She had a twenty pound

lifting restriction, but she tried to limit herself to

ten pounds to avoid an increase in her pain and

symptoms. She did not go shopping alone. She slept in a

recliner because of her neck. She did not sleep straight

through the night. She had to change positions, from sit

to stand, often. She could not stoop or look down

without an increase in pain. She could not pick up her

grandchildren, who were from one to four years old. She

did some light cooking, but her husband did the

housekeeping and most of the cooking. She could drive,

but it bothered her neck. She had to rely on the

mirrors, because of her range of motion limitations.
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The claimant had looked for work. She had

applied for all the positions provided by the

respondents, without success. She had gone to different

employers to ask about work, without success. She was

not aware of a position with the respondent employer

that she could perform. Office work would pose a

problem, because of her difficulty remaining seated and

looking down, as she would have to do at a computer. The

claimant does not have a computer at home or much

computer experience.

The claimant’s education, age, work history,

and skills, coupled with the symptoms, restrictions, and

medications related to her compensable cervical injury

have permanently totally disabled her from returning to

work. It is difficult to conceive a job, and none was

identified, in which the claimant could work, in the

light classification of work, with significantly

restricted range of cervical motion to the left, right,

up and down, in Paragould, Jonesboro and the surrounding

area, sitting and standing as needed, resting as needed,

without computer and office machine skills, and while on

Hydrocodone. The claimant’s job search had been

unsuccessful. The claimant has satisfied the
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requirements of permanent total disability.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


