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JAMES DOWNS, EMPLOYEE  CLAIMANT
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OPINION FILED SEPTEMBER 30, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 16, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has proven by a
preponderance of the evidence that he has
suffered a loss in wage earning capacity
as a result of his compensable injury
occurring on May 20, 2013. The amount of
wage-earning capacity loss is in an
amount equal to 30 percent impairment.
This amount shall be in addition to the
claimant’s anatomical impairment rating
in the amount of 10 percent to the body
as a whole. The respondent is entitled to



Downs - G304013 2

any appropriate credits.

2. The claimant’s healing period ended on July
23, 2013.

3. The claimant has proven by a preponderance of
the evidence that the pain management
recommended by Dr. Mangels is reasonable and
necessary for the treatment of the continuing
pain related to the claimant’s May 20, 2013
compensable injury.

4. The claimant’s attorney is entitled to an
attorney fee based on the above findings.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award wage

loss disability benefits in the amount of 75% in

addition to the claimant’s permanent anatomical

impairment. The claimant’s healing period ended on

October 1, 2013.

At the time of his injury, the claimant earned

$60,000 to $62,000 per year. He received checks weekly

in the amount of $1200 to $1400. He was paid by the

mile. 

The claimant was sixty two years old at the

hearing. He had a ninth grade education and received his

GED in the 1980s. He had been a truck driver for forty

years. Otherwise, the only work he had ever done was
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some construction work as a teenager, which required

lifting up to 150 pounds, as well as bending stooping

and twisting. 

The claimant had no history of back pain,

limitations or a need for treatment prior to his May 20,

2013 motor vehicle accident, at which time he sustained

an L1 burst fracture. X-rays and an MRI in June 2013

showed an L1 compression fracture with at least 70%

compression. Dr. Pulliam did surgery, an L1 kyphoplasty

,on June 19, 2013, which reduced the compression to 40-

50%. He had some improvement, but had lumbosacral pain.

He was released from Dr. Pulliam’s care, within a month

of surgery. Dr. Pulliam stated that the claimant could

not work and that the claimant continued to have pain. 

The claimant next saw Dr. Holder, who

recommended physical therapy and also stated that the

claimant could not work. A functional capacity

evaluation showed that the claimant could work at the

medium classification with restrictions of no repetitive

use of his truck, no sustained low level positions, and

no sitting or standing longer than sixty minutes. Dr.

Holder, based upon his examination and the FCE, released

the claimant with a 10% rating and restrictions of
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sitting no more than 20 minutes per hour, standing no

more than 20 minutes per hour, and walking no more than

20 minutes per hour, in an eight-hour shift. 

The claimant saw Dr. Mangels in November 2013.

He limited the claimant to lifting no more than 20-25

pounds and no commercial driving. He stated that the

restrictions were temporary and that the claimant was

not at maximum medical improvement. New CT and MRI scans

in December 2013 showed a fracture with 70% compression.

Dr. Mangels testified that it was difficult to restore

the height of a fractured vertebral body and that this

could be the source of the claimant’s pain. Dr. Mangels

recommended pain management. Dr. Mangels noted that the

claimant’s pain continued to increase. On December 16,

2013, Dr. Mangels had nothing left to offer the claimant

and released him at maximum medical improvement. He

stated that Dr. Holder’s restrictions were permanent. 

At the hearing, the claimant testified that

his pain was worse than when Dr. Mangels released him.

He also testified that he engaged in no demanding

activity after his May 2013 accident and had no trauma

after that date, other than the June 2013 surgery. He

testified that even without being required to load or
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unload trucks, he could not perform his job. He could

not lift the hood of the truck, open the trailer doors,

or crank the landing gear up to hook the trailer to the

truck. He could not drive a tractor-trailer rig without

being able to operate the landing gear. He could

tolerate sitting for an hour, but he could not stop his

truck once an hour to change positions and still

complete his deliveries on time. If he was not timely,

he would be terminated. He could not load or unload

trucks, which was required in some truck driving jobs. 

The claimant stated that the other work

history he had was construction, when he was a teenager,

and that he could not perform the duties expected of him

in those jobs, including bending, and lifting and

carrying heavy objects.

The claimant was not on prescription

medication at the time of the hearing, but he was

seeking it. He was in pain, and his pain continued to

worsen.  He had to lie down often throughout the day due

to pain. He could not contribute to household chores. He

wanted the pain management that Dr. Mangels recommended.

The claimant’s work restrictions, changing

positions every twenty minutes and lifting no more than
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25 pounds, coupled with his limited transferable skills,

age, education and work history, limit any reasonable

expectation of employment to unskilled work at minimum

wage. 

The claimant’s attorney made a valid point

that if the finding is correct that he sustained a 30%

wage loss, then he has a 70% wage-earning capacity.

Considering the fact that the claimant’s best prospects,

in the most hopeful light, are minimum wage jobs,

earning approximately $8.00 per hour. Assuming that the

claimant could obtain a full-time position within his

physical and vocational capacity, he could expect to

earn $16,640 per year, as opposed to $62,000 per year.

His annual earnings in the hypothetically-obtainable

minimum wage job would be one-quarter of his pre-injury

annual wage. Thus, a more precise figure for the

claimant’s wage loss is 75%. The evidence supports an

award far above 30% wage loss. 

In regard to the claimant’s healing period, he

was injured on May 20, 2013, had surgery on June 19,

2013, and was released one month later. Dr. Pulliam felt

that the claimant’s fracture was resolved, but he had

other pain. The claimant saw Dr. Holder in August. He
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recommended active treatment in the form of physical

therapy. Dr. Holder also stated that the claimant had

significant restrictions and could not work. Dr. Holder

stated that the claimant was at maximum medical

improvement on October 1, 2013, after a functional

capacity evaluation on September 19, 2013. 

The claimant conceded that Dr. Mangels’

efforts were made after the healing period ended, but it

is important to note that between June and December

2013, the claimant’s compression from his L1 burst

fracture had increased from 40-50% compression to 70%.

Dr. Mangels testified that the claimant’s pain did not

exist prior to the accident, according to the records

and the claimant’s consistent reports, and that

therefore, his pain was causally connected to the

accident.

The claimant’s healing period, for his

compensable back injury, did not end in July 2013, when

Dr. Pulliam released him with regard to the compression

fracture. The claimant’s healing period continued,

because of his continued symptoms and Dr. Holder’s

statement that the claimant was not at maximum medical

improvement and that he required physical therapy. When
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Dr. Holder issued a permanent impairment rating and

permanent restrictions, on October 1, 2013, based upon

his examination and the functional capacity examination,

the healing period ended. 

I would award wage loss disability benefits in

the amount of 75% in addition to the claimant’s

permanent anatomical impairment. The claimant’s healing

period ended on October 1, 2013.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


