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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G308804

KENNY E. DOUGLAS,
EMPLOYEE                         CLAIMANT

CITY OF FORREST CITY,
EMPLOYER                                   RESPONDENT #1 

ARKANSAS MUNICIPAL LEAGUE,
INSURANCE CARRIER/TPA                      RESPONDENT #1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND                      RESPONDENT #2
     

OPINION FILED SEPTEMBER 23, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE THOMAS W. MICKEL,
Attorney at Law, Conway, Arkansas.

Respondent #1 represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 2, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On October 29, 2013, the employment
relationship existed between the
claimant and respondent #1 during which
time the claimant sustained a
compensable injury to his low back,
which rendered him temporarily totally
disabled for the period commencing
October 30, 2013, and continuing through
July 23, 2014.

3. During the pertinent time period,
October 29, 2013, the claimant earned an
average weekly wage of $942.00,
generating weekly compensation benefit
rates of $602.00/452.00, for
total/permanent partial disability
benefits.

4. The claimant sustained a permanent
physical impairment in the amount of 7%
to the body as a whole as a result of
the October 29, 2013, compensable back
injury.

5. The claimant has failed to sustain his
burden of proof by a preponderance of
the evidence that he has been rendered
permanently totally disabled as a result
of the October 29, 2013, compensable
injury.

6. The evidence preponderates that when the
claimant’s age, education, work
experience, permanent physical
restrictions and limitations, and
matters reasonably expected to affect
his future earning capacity are
considered, the claimant has sustained a
loss of earning capacity or wage loss
disability in the amount of 33%, over
and above the anatomical impairment.

7. Respondent #1 shall pay all reasonable
hospital and medical expenses arising
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out of the claimant’s compensable injury
of October 29, 2013.

8. Respondent #1 has controverted the
claimant’s entitlement to wage loss
disability benefits in excess of 5%.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the April 2,

2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed
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by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove by a preponderance of the

evidence that he is entitled to thirty-three percent

(33%) wage-loss above his anatomical impairment rating.  
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          The claimant, who was fifty-nine (59) at the

time of the April 1, 2015 hearing before the commission,

testified that he had worked for the respondent-employer

thirty-nine (39) years at the time of his compensable

back injury.  The claimant testified that although he

had only an eleventh-grade education, he later obtained

his waste-water license, and he had once held a patent

on an anti-theft device that he had invented.  The

claimant stated that he had started out with the

respondent-employer as a meter reader, which required a

great deal of walking, bending over, and lifting meter

lids.  The claimant testified that he later advanced to

the respondent-employer’s parts division where he acted

as a parts clerk.  According to the claimant, this

position involved ordering parts, maintaining inventory,

lifting and loading parts, and taking parts to crews as

required.  Other duties performed by the claimant over

nearly four decades of employment with the respondent-

employer included treating water with fluoride and

chlorine, maintenance work, installing meters, and

“whatever he had to do.”

          In a workers’ compensation Physician’s Report

dated July 23, 2014, Dr. Lovell listed July 15, 2014, as

the claimant’s date of release of treatment, he set his

permanent restrictions as light duty work status with a
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twenty (20) pound lifting restriction and alternating

sitting and standing, and he assigned the claimant with

seven percent (7%) permanent physical impairment as a

result of his compensable injury.  

          On August 15, 2014, the claimant underwent a

vocational rehabilitation assessment conducted by Ms.

Heather Taylor.  In Ms. Taylor’s report of this

assessment, she noted that the claimant reported that

his daily activities had diminished since he had been

off work.  “When he is at home,” she wrote, “he said he

will usually go into his shed and ‘piddle’ around.”  Ms.

Taylor added that the claimant sometimes assisted his

wife in the care of several ill family members, but that

he usually “stays at home and will perform light

household chores such as helping wash the dishes and

doing some light cleaning.”  Ms. Taylor added that the

claimant is unable to perform tasks that require

twisting and bending.  Furthermore, while Ms. Taylor

noted that the claimant had acquired “numerous skills”

from his 39 year history of employment with the

respondent-employer, she stated that “most are within a

category of heavier work that is now beyond his

permanent physical limitations.”  Ms. Taylor noted that

the claimant had stopped taking prescription medications

and that he received income from his impairment rating
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and sick pay owed by the respondent-employer.  The

claimant reportedly informed Ms. Taylor that he planned

to apply for retirement income from the respondent-

employer in the near future.  In noting that the

claimant had completed only an eleventh grade education,

Ms. Taylor further noted that the claimant had

participated in numerous on-the-job training classes

throughout his 39 years of employment with the

respondent-employer and he had obtained both a Waste

Water Treatment Operator license and a Grade II Water

Distribution Operator license, which were valid through

2015.  Ms. Taylor noted that each of these licenses had

taken approximately three years to obtain, and that the

claimant “went through numerous classroom courses and

apprenticeship training in order to obtain them.”  In

her analysis of the claimant’s Work History/Transferable

Skills, Ms. Taylor stated: “Even considering Mr.

Douglas’ lack of a high school diploma or GED, he has

acquired numerous skills during his 39-year singular

work history.  These include, but are not limited to,

fabrication/welding; inventory control; customer

service; basic mechanical aptitude; heavy equipment

operation; the ability to repair structures; and

knowledge of waste water treatment.”  Yet, in her final

analysis of the claimant’s vocational potential, Ms.
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Taylor found that his prospects for returning to the

workforce were limited by his lack of a high school

diploma or a GED, his permanent light duty restrictions,

and the small number of limited skills he possess which

are transferrable to a light category of work.

          At the hearing before the commission on

January 9, 2015, the claimant testified that he had held

the patent on an invention of his that prevented people

from stealing water.  The claimant stated that sales of

that device eventually stopped due to the fact that the

device never wore out, and people stopped buying it.  At

that point the claimant let his patent on the device

lapse.  The claimant’s testimony further reflects that

at the time of his vocational assessment, he had not

planned on obtaining his GED because he planned on

retiring.  In the meantime, the claimant stated that he

had started receiving Social Security Retirement

benefits, as will as APERS retirement benefits through

his employer.  Concerning his stated intention to now

obtain his GED in order to return to some type of

employment, the claimant stated, “I’m just going to

leave my options out and see, you know, that’s the main

reason I want my GED.”  The claimant admitted that he is

seriously considering obtaining his GED at this point. 

The claimant further admitted that he has not sought
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work within his restrictions, even on a part-time basis. 

Furthermore, the claimant agreed that he can still drive

an automobile with an automatic transmission.

 Discussion

          The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood. Henson v. General Elec., 99 Ark.

App. 129, 257 S.W.3d 908 (2007). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education and work experience.  Eckhardt v. Willis Shaw

Exp., Inc., 62, Ark. App 224, 970 S.W.2d 316 (1998). 

Other matters to be considered are motivation, post-

injury income, credibility, demeanor, and a multitude of

other factors. Henson, Supra.  The Commission may use

its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the

evidence to determine wage-loss disability. Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W.2d 276 (1982).  A claimant's lack of interest in

pursuing employment with her employer and negative

attitude in looking for work are impediments to our full

assessment of wage loss.  Logan County v. McDonald, 90

Ark. App. 409, 206 S.W.3d 258 (2005); Emerson Electric,
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supra.  Finally, if the employee is totally

incapacitated from earning a livelihood at that time, he

is entitled to compensation for permanent and total

disability.  See, Minor v. Poinsett Lbr. & Mfg. Co., 235

Ark. 195, 357 S.W.2d 504 (1962). 

          While the evidence does weigh in favor of the

claimant receiving some amount of wage-loss above his

anatomical impairment rating, I find that there is

insufficient evidence to support an award of thirty-

three percent (33%) wage-loss in this claim.

          One of Ms. Taylor’s primary limiting factors

in her assessment of the claimant’s lack of vocational

potential was the fact that the claimant had neither a

high school diploma nor a GED.  However, the claimant

testified that he is seriously interested in obtaining

his GED.  The claimant’s primary reason for pursuing his

GED would in fact be to leave his employment options

open.  

          The preponderance of the evidence in this

claim shows that the claimant clearly has the aptitude

to obtain his GED.  This is revealed not only by the

fact that the claimant underwent extensive training and

instruction to obtain two work-related licenses during

his employment with the respondent-employer, but it is

further supported by the fact that the claimant has
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actually invented a viable product which he successfully

marketed and sold.  Moreover, the record reflects that

claimant successfully completed numerous other work-

related training activities during the course of his

employment with the respondent-employer.  Therefore,

while the claimant’s potential employment prospects at

the time of his vocational assessment with Ms. Taylor

were arguably limited by his lack of a high school

diploma or its equivalency, I find that there is ample

evidence to show that the claimant is capable of

obtaining his GED, which would, in turn, open up more

employment opportunities for him at this time. 

Otherwise, I find that the claimant’s only reason for

not pursuing a GED is because of his lack of interest in

pursuing one. 

          Furthermore, the claimant has been given

permanent light duty restrictions by Dr. Lovell pursuant

to the results of his functional capacity evaluation. 

These restrictions include no lifting over twenty (20)

pounds and alternating between sitting and standing. 

Although Ms. Taylor could identify no jobs within these

restrictions available to the claimant at the time of

her assessment, I again note that this was due primarily

to the fact that the claimant did not have a high school

diploma or GED.  The claimant, who currently draws
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retirement benefits from two sources, admitted that he

has neither looked for work within his restrictions,

such as office work, nor has he taken measures to make

himself a more marketable candidate in the workforce,

such as obtaining his GED.

          In conclusion, the claimant is apparently

intelligent, trainable, and capable of higher-level

thinking.  Moreover, the claimant has been released to

light-duty work, and he has transferrable skills within

his light-duty restrictions such as inventory control

and customer service.  Furthermore, the claimant is in

his early sixties with potentially years of

employability left before him.  The claimant appears to

lack motivation to return to work, however, due to his

retirement income.  In addition, the claimant indicated

to Ms. Taylor that he had no plans of pursuing

employment; rather, his plan at that time was to retire. 

I find that the claimant’s desire to retire added to his

monthly retirement income demonstrates that he lacks

motivation to return to work.  This lack of motivation

to return to work acts as an impediment to our

assessment of wage-loss.  Moreover, the claimant’s lack

of interest in obtaining his GED, especially in view of

the fact that he admitted that he would do so only in
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order to keep his options open, is an impediment to our

full assessment of wage-loss in this matter.  

          Based upon the totally of the evidence in this

claim, I find that the claimant has the aptitude and

potential to return to gainful employment within his

restrictions.  Under these circumstances, therefore, I

find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to

thirty-three percent (33%) wage-loss above his permanent

physical impairment.  Accordingly, I respectfully

dissent from the majority's opinion. 

 

                               
                         KAREN H. McKINNEY, Commissioner


