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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 17, 2015. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant has proven by a preponderance
of the evidence that she is entitled to
additional treatment of her compensable
head injury in the form of evaluation
and treatment of her benign paroxysmal
positional vertigo by Dr. John
Dornhoffer.

4. Claimant has proven by a preponderance
of the evidence that she is entitled to
additional temporary total disability
benefits from January 25, 2012 to April
1, 2013.

5. Claimant has proven by a preponderance
of the evidence that she is entitled to
a controverted attorney’s fee on the
amount of additional temporary total
disability benefits awarded herein,
pursuant to Ark. Code Ann. § 11-9-715
(Repl. 2012).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the February

17, 2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION
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I must respectfully dissent from the

majority's opinion finding that the claimant proved that

she is entitled to additional medical treatment from

ENT, Dr. John Dornhoffer, and to additional temporary

total disability benefits from January 26, 2012, through

April 1, 2013, pursuant to her compensable head injury

of June 15, 2011.  My carefully conducted de novo review

of this claim in its entirety reveals that the claimant

has failed to prove that she is entitled to additional

temporary total disability benefits after January 16,

2012.  With regard to additional medical benefits, I

note that the claimant passed away during the pendency

of this appeal.  Therefore, the issue of additional

medical treatment has become moot.

Compensability of this claim is undisputed. 

On June 15, 2011, the claimant fell from a ladder while

she was painting the resource room in which she worked

for the respondent-employer.  The claimant was taken by

ambulance to Baptist Hospital, where diagnostic studies

showed that the claimant had sustained a subgaleal

hematoma to the back of her head as a result of this

incident.  She was discharged from the hospital with

medications.

The claimant’s medical records thereafter are

numerous and expand over roughly the next 2½ years.  A
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review of those records show that the claimant presented

to the Mayflower Medical Clinic on June 21, 2011, where

she was seen by APN, Angela Foster.  In her History of

Present Illness portion of the report of that visit, Ms.

Foster noted as follows:

Ms. Disney presents in follow up
from the ER. She was seen in the ER
on Wednesday Jun. 15, 2011. She was
diagnosed with concussion from an
8ft fall off a ladder while at work
at the Mayflower school district.
The following radiology tests were
done: head CT (pt unsure but said
that she had a concussion). The
patient...[s]tayed in hospital for
2.5 days. The patient’s course
improved. It is of moderate
intensity. She estimates that the
frequency of symptoms is every
couple of minutes. The typical
duration of an episode is dizzy with
any movement. Aggravating factors
include movement of any kind.
Symptoms are relieved with lying
perfectly still. Associated symptoms
include headache and myalgias.
Discharged from hospital on Friday
afternoon and was experiencing
Vertigo at discharge, has gotten
better since Friday but it is still
present and she has ringing in her
“head.” Describes neck and shoulder
stiffness with pain also. 

The claimant’s neurological examination was

positive for dizziness (worse with head turning and

positional changes); headaches, and vertigo.  The

claimant was diagnosed with post-concussion syndrome. 

The claimant continued to follow-up with Ms. Foster
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until she was referred to a ENT doctor for her

dizziness. 

The claimant presented to Dr. John R.E.

Dickins with the Arkansas Otolaryngology Center on July

11, 2011.  Following a physical examination of the

claimant, Dr. Dickins assessed her with benign

paroxysmal positional vertigo, cerebral fluid leak from

the nose and mouth, and peripheral vertigo.  Dr. Dickins

prescribed the claimant amitriptyline and referred the

claimant for a CT scan of her head in order to assess

for a major fluid leak.  That study, which was conducted

on July 12, 2011, showed no site for CSF leak with

normal Axials images.  In a clinic report of that same

date, Dr. Dickins noted the claimant’s past medical

history, to include diabetes mellitus.  In his July 19,

2011, clinic report, Dr. Dickins noted “positive

Hallpike, CDP non organic probably due to apprehension.”

In correspondence dated July 20, 2011, Dr.

Dickins wrote, in part, as follows: 

I initially saw Ms. Disney on 07-11-
2011. She returned on 07-12-2011. On
07-19-2011, she underwent vestibular
testing.

IMPRESSION: Significant benign
positional vertigo with a positive
Hallpike on the right as an
isolating finding.

RECOMMENDATION: 
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1. Continue amitriptyline 10 mg      
   h.s.
2. Continue working with out
physical therapist. I believe her
problem should resolve with no long-
term deficit.

  
Dr. Dickins’s head and neck examination of the

claimant on that date was unremarkable for other than

drainage from the right side of her nose when she bent

over.  Dr. Dickins noted, however, that the claimant’s

past medical history was significant for an orbital

fracture to the left side two years prior which Dr.

Dickins noted also resulted in a “transient clear

drainage from her nose at that time.”  Moreover, Dr.

Dickins stated that the claimant’s audiometric testing

reveled normal hearing in both ears, and he stated that

the claimant’s CT scan revealed no evidence of

abnormality in her mastoid or sinuses and no evidence of

intracranial air.  With regard to the claimant’s

vestibular testing, Dr. Dickins stated: 

She returned on 07-19-2011 for
vestibular testing. The
electronystagmogram showed a
positive Hallpike on the right side,
which is consistent with benign
positional vertigo. This is
consistent with her symptoms and her
type injury.

Physical therapy also showed strong
dizziness and she was repositioned
on that date.

The rest of her test really looked
pretty good other than the fact that
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she had apprehension on the
posturography. This measures on her
on-foot balance. I anticipate,
however, that this will clear.

Dr. Dickins stated that he recommended the

claimant start a daily outdoor walking program, and he

concluded that he did not see any evidence of permanent

weakness in either inner ear.  He expected the claimant

to make a full and complete recovery in time.  Dr.

Dickins kept the claimant off work until her follow-up 

appointment of August 16, 2011.

At her August 16, 2011, follow-up appointment

with Dr. Dickins, he noted that the claimant was

experiencing difficulty with her balance and she was

still dizzy.  Dr. Dickins continued the claimant on an

off-work status.  On August 18, 2011, the claimant was

evaluated for cervical and back complaints by Dr. Brent

Sprinkle with Arkansas Specialty Orthopaedics.  Dr.

Sprinkle referred the claimant for MRI studies of her

spine and he assessed her with cervical and lumbar

degenerative disc disease, myofascial pain, and facet

mediated pain, with a cervical sprain being noted, as

well.

Upon her six-week follow-up appointment with

Dr. Dickins on September 27, 2011, he noted that the

claimant’s dizziness had diminished, but that her

balance was still poor.  He further noted that the
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claimant had been in physical therapy for her “spine

problems.”  Dr. Dickins increased the claimant’s dosage

of amitriptyline and he ordered her to remain in

physical therapy “on a fairly routine basis” pending her

three-month return visit.  In the meantime, the claimant

was to remain off of work.

In his December 20, 2011, follow-up clinic

report, Dr. Dickins noted that the claimant “continues

having problems with positional vertigo.”  He added as

follows: “If she looks around or more quickly, or does

any [] quickly she has problems. She can drive short

distances. If she rides long distances, she prefers to

be in the back seat where she cannot see what goes home

(sic) around her. She has been to our physical therapist

several times with minimal improvement.” 

In a Progress Report of that date, physical

therapist, Joe Wall, wrote as follows:

Ms. Disney began her treatment on
7/21/11 through 12/13/11 for a total
of eleven treatments.

Initially, Ms. Disney’s symptoms
included balance and dizziness.
Positional vertigo was positive on
the right side on 7/19/11; however,
positional vertigo is no longer an
issue. Balance was a concern and was
addressed with home balance
routines. Today balance is not a
major issue.

A lack of muscle strength has been
addressed more recently during
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regular treatments one time per
week. Ms. Disney has been provided
strengthening exercises to do at
home.
Recently Ms. Disney has been coming
to the office for supervised
vestibular activities. She has been
cooperative and anxious to improve.

Busy places continue to bother her.
Looking up or down usually results
in dizziness. Memory concerns remain
an issue.

Overall there has been some
progress. Ms. Disney feels at this
time that she cannot go back to work
in the classroom. The activities
required in teaching continue to be
a source of irritation to the
vestibular system.

Dr. Dickins will reevaluate Ms.
Disney’s progress soon. Treatment in
physical therapy will continue until
the appointment with Dr. Dickins. 

In a letter of general concern dated January

16, 2012, Dr. Dickins wrote as follows:

Ms. Disney returned to see us on 12-
20-2011 with continued complaints of
positional vertigo. She feels as
though when she looks around quickly
or moves quickly she will become
dizzy. She can drive for short
distances, but then becomes dizzy
following that. As you remember, we
initially saw her on 07-11-2011
complaining of an injury that
occurred 06-15-2011 when she fell
off of a ladder striking her head on
the concrete. Since that time she
has had a full feeling in her ear,
weakness, headache and significant
positional dizziness.

Our vestibular evaluation early on
revealed no major abnormalities, but
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we persisted in working with her for
positional dizziness. We did this
based on her subjective symptoms
more that than objective findings.

 
Because of her continued problem we
elected to repeat her vestibular
test. She returned on 01-12-2012.
Her electronystagmogram was absolute
normal. Her dynamic posturography
showed some difficulty with her
balance but primarily in the easier
portions of the test. In the more
difficult portions, she was
absolutely normal.

Ms. Disney continues with symptoms
of movement induced dizziness.
However, there are no objective
findings that go along with this. I
am afraid that our treatment has had
no impact on her symptoms and I
really do not think we have much to
offer her. Although her symptoms
would suggest that she would have
limited ability to work I cannot
back her symptoms up with any
objective findings. 

On January 26, 2012, the claimant presented to

the Barg-Gray Clinic for a refill of her medications and

blood work.  In his report of that visit, Dr. M. Carey

Roach noted, in part, as follows:

HPI
Ms. Disney comes in today having
fallen, striking the right
posterolateral portion of her head
back in June of 2011. She had a
brief loss of consciousness and
confusion and ended up in the
hospital for 2 days she states.
Since then she has had intermittent
vertigo and left occipital parietal
headaches with difficulty recalling
words/finding words in conversation.
After a few minutes the word will
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pop into her head and she will then
recall it. She states that has
improved slightly since the fall but
still persists. Her vertigo which is
milder than it used to be, also
persists.

In an effort to “stabilize her post concussive

syndrome,” Dr. Roach restarted the claimant on a

prescription for gabapentine.  Included in his treatment

plan for the claimant was a neurology referral, a

referral for a repeat head MRI, and a referral for

neuropsychological testing. 

Upon her February 7, 2012, follow-up

appointment with Dr. Roach, he noted that the claimant

reported difficulty “just writing up checks or figuring

change and exchanging money.”  Although the claimant

reported that her workers’ compensation case had been

closed, she stated that her principle, superintendent,

and supervisor were allowing her to remain off of work. 

In the Plan portion of this report, Dr. Roach stated,

“See my previous plan on my previous note for

neuropsychological and neurology referral as well as MRI

when she is ready to pursue that” 

On May 16, 2012, the claimant was evaluated by

neurologist, Dr. Michael Z. Chesser.  In his report of

that examination, Dr. Chesser wrote:

INTERIM HISTORY: Ms. Disney is a 59-
year-old woman who complains of
chronic problems with headache, neck
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pain, memory loss since a fall from
a ladder when she hit the back of
her head on the right side and had
lost consciousness. She complains of
left parietal headache, which is
fairly constant but does fluctuate
off and on. It is worse when she is
riding or straining. She describes a
pressure-type sensation. She has
been taking ibuprofen occasionally
for headache and it gives her
partial relief. Also, she has some
mild intermittent neck pain, which
is partially relieved by the
ibuprofen. She has some pain
radiating into the left trapezious.
This has been slightly better over
the last six months. She complains
that when she bends over and then
stands up she has brief spinning
sensation lasting for a minute or
two at a time. She complains that
since the injuries she has had
forgetfulness and she misplaces
objects. This has remained about the
same. She has noted that she has
been dropping objects. There is a
remote history of head injury to the
face with a blowout fracture of the
left cheek. She also notes chronic
clear nasal drainage, and there is a
history of possible CSF leak many
years ago related to previous
injury. She states that since her
recent head injury, she has had some
clear nasal drainage and especially
when she bends over she will notice
some drainage from the left nostril.
She has recently had a CT of the
brain, which is negative. She
previously saw Dr. John Dickins for
her blowout fracture and CSF leak.

Dr. Chesser ordered a repeat MRI study of the

claimant’s brain, an analysis of the claimant’s

drainage, and he referred her for neuropsychological

testing.  In addition, Dr. Chesser took the claimant off
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of work for four to six weeks, pending her next

appointment.  An EEG study conducted on June 11, 2012,

showed nonspecific findings, with evidence to suggest

mild insult to the claimant’s bitemporal regions of her

brain, especially on the left side.  The findings of the

claimant’s brain MRI study, which was conducted the

following day, showed a moderate degree of vessel

disease, but was otherwise normal.  In his follow-up

report dated June 18, 2012, Dr. Chesser wrote, in part,

as follows:

Her EEG was mildly abnormal due to
shifting bilateral temporal slowing,
sharp and slow wave activity, more
prominent on the left side... She
complains of persistent vague
dizziness, which is worsened by any
sudden movement. She complains of
poor memory. She had been
complaining of clear nasal drainage
and there was possible history of
CSF leak, and we tried to collect
nasal drainage to check the beta-2
transferring to see if there was any
evidence of spinal fluid in the
nasal drainage; however, she has not
had any significant nasal drainage
since her last visit, and there has
not been enough to even collect. Her
MRI did not show any in her sinuses
around the mastoids. Her recent CT,
reviewed by Dr. Dickins, did not
show any evidence of fluid either.
Her diagnosis at the ENT clinic was
benign paroxsymal positional
vertigo. She has remote healed
inferior floor fracture of the left
orbit on CT from last year.
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Noting that the claimant was awaiting a

neuropsychological evaluation with Dr. Kleitsch, Dr.

Chesser further noted that the claimant’s main

complaints at that time were dizziness and poor memory. 

Dr. Chesser continued the claimant off work pending her

follow-up appointment in one month.

The claimant underwent a neuropsychological

evaluation with Dr. A.J. Zolten on July 9, 2012.  Among

other things, Dr. Zolten found that the claimant was

depressed.  In addition, Dr. Zolten stated:

Kathy Disney is a 59 year old female
who is 1 year status post mild
closed head injury with post
concussive symptoms, orthopedic
pain, and vertigo. Current testing
does not indicate any significant
dementia process, with all measures
of memory in the average range.
Kathy does demonstrate some residual
cognitive problems that I would
associate with a closed head injury,
including relatively weak general
verbal skills and impaired verbal
fluency, but these are relatively
benign and likely to improve over
time. Kathy also demonstrates some
subtle motor programming problems
consistent with subcortical
involvement, consistent with
previous findings on MRI. These are
most likely a reflection of
generalized cerebral vascular
disease related to her diabetes.

Upon her return visit with Dr. Chesser, the

claimant reported improvement with her vertigo, with

only “minor” episodes occurring.  Dr. Chesser continued
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the claimant off of work, and he stated that he was

uncertain as to whether she would be able to return to

work.  Dr. Chesser noted that he expected to see

improvement in the claimant’s condition over the next

several months, and added that he was uncertain “where

she will end up as far as her memory problems and her

dizziness” were concerned.  Confirming that the

claimant’s diagnoses were post-concussion with mild

residual cognitive deficits, Dr. Chesser noted that the

claimant also had some moderate small-vessel ischemic

changes “most likely related to her diabetes plus or

minus hypertension.”  Dr. Chesser opined that this

latter noted condition probably placed the claimant at

greater risk of having problems with her concussion.  In

addition, Dr. Chesser noted the claimant’s depression

and her benign positional vertigo, both of which he

thought were related to her head injury. Dr. Chesser

continued the claimant off work.  

On August 30, 2012, the claimant returned to

Dr. Dickins.  In his report of that visit, Dr. Dickins

noted that the claimant  should present to their

physical therapist for repositioning whenever her

positional vertigo flared up.  As far as the claimant’s

reported pressure in her ears and balance impairment,

Dr. Dickins stated, “I had no objectives (sic) data to
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substantiate that the vestibular systems is involved.” 

Dr. Dickins noted that the claimant would continue to

follow-up with her neurologist with regard to that

problem. 

On September 19, 2012, the claimant was

evaluated by psychologist, Dr. John Faucett, in

connection with her application of Social Security

disability benefits.  Dr. Faucett determined that the

claimant had sustained some degree of cognitive deficit

and that she was unable to perform the tasks of a

paraprofessional.

The claimant continued under the care of Dr.

Chesser who kept her off of work.  In the meantime, the

claimant reported a worsening of condition, to including

falling episodes.  On December 17, 2012, the claimant

reported to Dr. Chesser that she had fallen three times

within the past six weeks, and that she had “passed out”

on one occasion.  Dr. Chesser set the claimant  up for a

cardiac evaluation, he recommended a repeat

neuropsychological evaluation, and he kept the claimant

off of work.  

On January 10, 2013, Dr. Stephen Greer opined

that the claimant’s syncope episodes were likely related

to neurocardiogenic syncope with pain being the trigger. 
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On February 22, 2013, Dr. Chesser opined that the

claimant could only work at a sedentary level. 

The claimant underwent an psychological

evaluation by Dr. Zolten on March 4, 2013.  In his

report of that evaluation, Dr. Zolten noted that the

claimant’s current neuropsychological testing revealed a

“mixture of improvements in cognitive domains” with a

decline in processing speed for both simple motor skills

and on the Trail Making test.  Regarding these declines,

Dr. Zolten wrote: “These declines do not fit either

expectations of the recovery curve for closed head

injury or any progressive disease process and are

thought to reflect non-neuropsychological performance

factors including the possibility of depression-related

helplessness or fatigue.”  Dr. Zolten concluded that the

claimant’s depression symptoms were “quantifiably

greater,” despite current treatment with an

antidepressant and her subjective report that she felt

“somewhat” better.  Dr. Zolten added that the likelihood

that the claimant’s depression was her “most limiting

factor” should be considered and treated with

counseling. 

On March 19, 2013, Dr. Chesser noted that

there were no objective test results to show that the

claimant’s complaints of memory and cognition problems,
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or her persistent vertigo and gait instability are

related to her “previous mild concussion.”  Dr. Chesser

assigned the claimant with zero percent physical

impairment rating for her closed head injury, and he

discussed counseling with the claimant in order to

address her depression.   Finally, Dr. Chesser wrote:

“She does have other medical problems which are

undoubtedly contributing to her symptoms, including

small vessel disease from hypertension and diabetes.”

On April 1, 2013, Dr. Chesser wrote: “I think

she has reached maximum medical improvement from the

standpoint of her concussion and there is no evidence of

injury-related disability,...Her follow-up will need to

be done according to her insurance coverage for her

diabetic small vessel disease and other medical

problems.”  In correspondence dated July 1, 2013, Dr.

Chesser wrote:

Ms. Disney is followed in this
clinic for neurologic problems, She
has cerebral small vessel disease,
related to chronic hypertension and
diabetes. She has chronic vertigo
and gait ataxia. She has multilevel
degenerative disk disease of the
cervical and lumbar spine, and she
has chronic depression. In addition,
she has a remote history of
concussion.
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Dr. Chesser concluded by stating that the claimant

remained totally and permanently disabled due to a

combination of these neurologic disorders. 

In a letter regarding an independent medical

evaluation conducted by Dr. Richard Back, PhD, dated

November 4, 2014, Dr. Back wrote, in part, as follows: 

In conclusion, we don’t know how
“severe” Ms. Disney’s closed head injury
was because the MRI is not very helpful,
and she wasn’t seen in
neuropsychological evaluation until a
year post-injury....the course of
recovery from brain injury varies
significantly between patients. A
frontal lobe dysfunction often looks
like an “emotional” problem secondary to
the lack of internal stability and poor
self-regulation.

In testimony before the commission on November 19,

2014, the claimant stated that she still experienced

headaches and ringing in her ears.  She further stated that

she had “like a wiggling in my head, which is crazy, like

something moving in the top of my head and on occasion and

in my left ear.”  The claimant stated that she had good days

and bad days, with more good days.  She stated that her

symptoms on a bad day were severe.  The claimant  stated

that she often fell due to her dizziness and that she could

no longer work because she has difficulty staying on task

and that she was forgetful.  The claimant stated that she

had been recently approved for Social Security disability

benefits.  The claimant admitted that she occasionally



DISNEY - G105141 21

shopped at local establishments “whenever I’m feeling really

good and I don’t have a whole lot of issues.” 

The claimant admitted that two to three years

prior to her June, 2011, work-related fall, she had fallen

at home.  The claimant stated that this fall resulted in an

orbital blowout fracture, and that she missed approximately

three days work because of this injury.  The claimant’s

deposition testimony  reflects that she had no difficulties

performing her work duties prior to June 15, 2011, and that

she never experienced a black-out spell, fainting episode,

or like event. The claimant admitted that she had been

diagnosed with diabetes some ten to fifteen years prior to

her 2011 injury, and she stated that she controlled this

condition with medication.  The claimant further admitted

that she took Lisinopril for hypertension prior to her 2011

fall from the ladder, and that this medication caused a drop

in her blood pressure.  On cross-examination, the claimant

recanted her previous testimony regarding black-out or

fainting spells and she agreed that her prior medical

records, in fact, reflected that she had experienced such

events.  The claimant  further agreed that she had

experienced episodes of a “sinking feeling” and weakness

prior to June, 2011, which she attributed to the Lisinopril. 

Furthermore, the claimant admitted that she had migraine

headaches prior to her 2011, work-related fall. 
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The record shows that the claimant did not work

anywhere after her fall off of the ladder in June of 2011. 

When asked why, she stated, “I feel like I can’t work.” 

Angela Hoskins testified at the hearing before the

commission.  The record reflects that Ms. Hoskins and the

claimant worked together at the Mayflower Middle School

prior to and at the time of her 2011 injury.  Ms. Hoskins,

who also knew the claimant on a personal basis, stated that

the claimant’s level of activity decreased after her 2011,

accident, and that her cognitive functioning also appeared

to decrease. “She would forget things. She would forget

details. She would forget words,” Ms. Hoskins testified. 

Noting that the claimant’s “energy was different” following

her accident, Ms. Hoskins added that she and the claimant

used to walk the track for exercise prior to her injury, and

that the claimant stopped doing this afterwards.

Furthermore, Ms. Hoskins stated that the claimant informed

her that she could no longer work in the school’s resource

center because “she didn’t trust her own mind to even tutor

students.” 

First, as a preliminary matter I note that since

the onset of this claim, the claimant has passed away.  By

all credible accounts, the claimant died on or about May 8,

2015.  Therefore, the claimant’s entitlement to additional

medical treatment has become moot. 
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With regard to additional temporary total

disability benefits as awarded by the administrative law

judge, and now the majority, however, the preponderance of

the evidence in this claim shows that the claimant failed to

prove that she is entitled to additional temporary total

disability benefits from January 26, 2012, through April 1,

2013. 

On January 16, 2012, Dr. Dickins released the

claimant from his care.  Dr. Dickins failed to assess the

claimant with an impairment rating at that time.  In a

letter of that date, Dr. Dickins stated without equivocation

that while the claimant’s symptoms would suggest that she

would have limited ability to work, he could not back her

symptoms up with any objective findings.  What Dr. Dickins

was referring to, of course, were numerous diagnostic

studies, such as a CT scan of the claimant’s head and

vestibular testing, to include an electronystagmogram and a

repeat electronystagmogram.  Even when the claimant

eventually came under the care of Dr. Chesser, diagnostic

studies produced no objective findings of any injury-related

abnormality that would account for the claimant’s subjective

symptoms which she claimed made her unable work.  For

example, the only objective findings noted from an MRI study

of the claimant’s brain while she was under the care of Dr.

Chesser was a moderate degree of vessel disease resultant
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from her diabetes and hypertension, neither of which were

related to her compensable injury.  Otherwise, this study

was normal.  Even though the claimant’s neuropsychological

testing showed subtle motor programming problems consistent

with subcortical involvement, Dr. Zolten opined that these

symptoms were “most likely a reflection of generalized

cerebral vascular disease” related to the claimant’s

diabetes.  Furthermore, I note that medical records from the

claimant’s physical therapy prior to her release by Dr.

Dickins reflect a noted improvement in her main symptoms. 

Moreover, even Dr. Chesser, by the end of his treatment of

the claimant, could find no objective findings to account

for the claimant’s subjective complaints of memory loss,

cognitive issues, persistent vertigo, and gait instability

as they allegedly related to her “mild concussion.” 

Therefore, he assigned the claimant with zero anatomical

impairment for her closed head injury and he recommended

that she seek counseling for her prevailing depression.  In

addition, Dr. Chesser acknowledged that the claimant’s

“other medical problems” were undoubtedly contributing to

her symptoms.  These other medical problems included small

vessel disease, which he attributed to her diabetes and

hypertension. 

It is well-established that temporary total

disability is that period within the healing period in which
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an employee suffers a total incapacity to earn wages.  K II

Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414

(2002); Ark. State Hwy. Trans Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981). Without an initial finding of

compensability, a claimant cannot be awarded temporary total

disability benefits or additional medical treatment. See,

Ark. Code Ann. §11-9-102(4)(D)(Supp. 2005).  Although

objective medical findings are not directly necessary for

the Commission to award temporary total disability benefits,

such findings are required for the underlying injury to be

compensable.  Williams v. Prostaff Temporaries, 64 Ark. App.

128, 979 S.W.2d 911 (1998), aff’d, Williams v. Prostaff

Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999).  When an

injured employee is totally incapacitated from earning wages

and remains in her healing period, she is entitled to

temporary total disability. Id. 

While I do not discount Ms. Hoskins testimony

regarding subjective changes that she observed regarding the

claimant’s level of functioning and cognitive abilities

after her June, 2011, closed-head injury, I note that Ms.

Hoskins observations are simply not supported by objective

medical findings.  Notwithstanding that objective medical

findings are not necessary for an award of temporary total

disability, the claimant presented no medical evidence

substantiating her claim that any potentially disabling
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symptoms from which she allegedly suffered following her

release by Dr. Dickins caused her a total incapacity to work

in some capacity.  Moreover, the claimant failed to present

medical evidence supporting her claim that her allegedly

disabling symptoms were causally related to her June 15,

2011, closed-head injury.  Because the only proof in this

claim to establish that the claimant suffered a total

incapacity to work following her release by Dr. Dickins is

subjective in nature, the claimant has failed, therefore, to

prove that she was totally incapacitated after January 16,

2012, from earning wages in some capacity as a result of her

June 15, 2011, work-related injury.  Rather, the

preponderance of the evidence in this claim shows that the

claimant’s healing period for her closed-head injury ended

no later than January 16, 2012, and that any inability to

work or any decrease in her level of functioning after that

time was, more likely than not, due to a vascular condition

caused by the unrelated conditions.  This conclusion is

supported by the fact that 1) the claimant suffered from

symptoms of these conditions or from medications prescribed

for these conditions prior her compensable injury, 2) that

these symptoms, which included episodes of fainting,

weakness, and headaches, were similar to the symptoms from

which she allegedly suffered following her compensable

injury, and 3) objective diagnostic studies conducted
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throughout the course of the claimant’s medical treatment of

record consistently demonstrated that the claimant’s

propensity to suffer from episodes of fainting, weakness,

and headaches was caused by these pre-existing conditions,

rather than her compensable injury.

Based upon the above and foregoing, I find that

the claimant reached the end of her healing period for her

2011 compensable head injury no later than January 16, 2012,

and that she failed to prove that she was totally

incapacitated from working as a result of her compensable

injury thereafter.  For these reasons, I find that the

claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional temporary total

disability benefits.  Accordingly, I respectfully dissent

from the majority's opinion.

  

                                                  
              KAREN H. McKINNEY, Commissioner


