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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F609868

MICHAEL DAFFRON,
EMPLOYEE                         CLAIMANT

CITY OF JONESBORO,
SELF-INSURED EMPLOYER                      RESPONDENT #1 

ARKANSAS MUNICIPAL LEAGUE WCT,
INSURANCE CARRIER/TPA                      RESPONDENT #1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND                      RESPONDENT #2

 
     

OPINION FILED MAY 29, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondent #1 represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and Respondents cross-appeal

an opinion and order of the Administrative Law Judge

filed December 9, 2014.  In said order, the

Administrative Law Judge made the following findings of

fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at
all times pertinent, to include August
28, 2006, when the claimant sustained a
compensable injury, during which time
the claimant earned an average weekly
wage of $605.72, generating weekly
compensation benefit rates of
$404.00/$303.00, for total/permanent
partial disability.

3. The claimant reached the end of his
healing period on August 16, 2013, with
a residual anatomical impairment of 18%
to the body as a whole, as a result of
the August 28, 2006, compensable injury.

4. The claimant has failed to sustain his
burden of proof by a preponderance of
the evidence that he has been rendered
permanently and totally disabled within
the purview of the Arkansas Workers’
Compensation Act as a result of the
August 28, 2006, compensable injury.

5. When the claimant’s age, education, work
experience, and other matters reasonably
expected to affect his future earning
capacity are considered, the evidence
preponderates that the claimant has
sustained a loss of earning capacity or
wage loss disability in the amount of
70% over and above his anatomical
impairment.

6. Respondent #1 shall pay all reasonably
necessary medical and hospital expenses
arising out of the claimant’s
compensable injury of August 28, 2006.

7. Respondent #1 has controverted the
claimant’s entitlement to wage loss
disability benefits in excess of 30% as
a result of the August 28, 2006,
compensable injury.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the December 9,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

           I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that he is entitled to

seventy percent (70%) wage-loss above his anatomical

impairment. 

           The facts here are undisputed.  As the result

of a work-related automobile accident on August 28,

2006, the claimant sustained multiple injuries to what

he described as the “whole left side” of his body.  The

claimant was transported by ambulance to the Saint

Bernard Medical Center emergency room where he presented

with neck, chest, upper abdomen, left wrist, left

shoulder, right ankle, and bilateral knee pain.  The

claimant was assessed with multiple strains and

contusions, and, most significantly with a “cervical
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sprain or fracture.”  The claimant was off of work for

two and-half (2½) days following this incident, after

which he returned to work for the respondent-employer

for another full year.  While the claimant’s other

injuries eventually resolved during this time, the

claimant continued to have cervical symptoms.  

           On October 3, 2007, the claimant underwent an

anterior cervical discectomy and fusion at L5-6,

performed by Dr. Kenneth Tonymon.  By August of 2011,

the claimant had undergone five additional cervical

surgeries, for a total of six cervical procedures in

all.  In response to questions submitted by the

claimant’s attorney, on May 15, 2012, Dr. Tonymon

indicated that, in his medical opinion, the claimant’s

August 28, 2006, motor vehicle accident represented the

major cause of the claimant’s cervical disc injury that

required each of the cervical procedures that the

claimant had undergone since the accident.

           In correspondence to Case Manager for

Systemedic Corporation, Vicky Riviere, dated August 20,

2013, Dr. Gregory Ricca stated that the claimant had

reached maximum medical improvement for his compensable

injury as of August 16, 2013, with a partial permanent

impairment rating of eighteen percent (18%) to the body
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as a whole pursuant to his six cervical surgeries.  Dr.

Ricca released the clamant to medium work as defined by

the U.S. Department of Labor, which he parenthetically

detailed as follows: exerting 20 pounds to 50 pounds of

force occasionally, and/or 10 pounds to 25 pounds of

force frequently, and/or greater than negligible up to

10 pounds of force constantly to move objects.  Dr.

Ricca added that he “did not think that the claimant

should engage in work that would require repetitive

turning of his head or frequent extension (looking up)

of his neck.”  

           On September 12, 2013, the claimant underwent

a Vocational Rehabilitation assessment conducted by

Heather Taylor.  Ms. Taylor found the claimant capable

of working in the sedentary/light category of physical

work demands.  In summary of her report, Ms. Taylor

stated that, although there were jobs available in the

claimant’s labor market area of a sedentary /light

nature which were within his restrictions, none were at

his former rate of pay.  Thus, should the claimant

return to the workforce, “he would be looking at some

wage differential.”  Ms. Taylor added, however, as

follows:
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          Mr. Daffron said he has no plans to return to
          the workforce as he does not think he is able
          due to his consistent pain symptoms.
          Consequently, I do not have any
          recommendations for beginning the job search
          process with Mr. Daffron since he made it
          clear that he does not plan to return to work.

          The deposition of Bob White was taken on

September 25, 2014, at which he confirmed that he had

conducted a vocational assessment of the claimant.  Mr.

White stated that he considered such factors as the

claimant’s age, education, work experience, and

objective, identifiable medical issues that could result

in vocational handicaps in the claimant’s vocational

rehabilitation analysis.  In addition, Mr. White took

into consideration the impact of the claimant’s

prescription medications on his overall ability to

function.  Mr. White concluded that the claimant’s

prognosis with regard to returning to work was poor and

limited,  and he stated that the claimant’s pain would

prevent him from working forty (40) hours per week on a

consistent basis, even in a sedentary job.

           The respondents have accepted Dr. Ricca’s

eighteen percent (18%) permanent physical impairment

rating in this claim pursuant to the cervical injury

that the claimant sustained as the result of his 2006,

compensable car accident.  Moreover, the respondents
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accept that the claimant has sustained some degree of

wage-loss above his anatomical impairment rating. 

Therefore, the question here is not whether the claimant

sustained some degree of wage-loss above his anatomical

impairment, but rather, how much?  The majority,

affirming and adopting the administrative law judge,

awarded the claimant seventy percent (70%) wage-loss

above his anatomical impairment rating, which I find

excessive. 

           The claimant is in his early sixties with a

array of skills ranging from sales to making archery bow

strings.  He has an extensive employment background and

varied work experience from years in the printing

industry, where he even served in a supervisory capacity

before the printing plant closed.  He has trained and

served in law enforcement; he has sold insurance, and;

he has even installed satellite televison equipment. 

The claimant has his own shop behind his home where he

used to make knives, string for bows, reload ammunition,

and perform various other miscellaneous hunting-related

activities.  The claimant graduated high school; he can

read and write; he can operate a computer; and, he

appears to be service-oriented, outgoing, and

articulate.  While all of these are positive factors in
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that they are transferable, work-related skills, the

claimant maintains that he can not work due to his

physical limitations.  The objective medical evidence in

this claim, however, indicates otherwise.  

           While it is true that the claimant injured

his neck in a work-related motor vehicle accident in

2006, and subsequently underwent six cervical surgeries

due to that injury, he has not been restricted from

returning to work by any physician in this claim.  Nor

was it determined by vocational and rehabilitation

assessments that he was unable to work in some capacity. 

Rather, both Heather Taylor and Bob White concluded that

the claimant could work in the light/sedentary work

category.  While Ms. Taylor concluded that she could

assist the claimant in finding work within his

restrictions - - albeit he would probably have to take a

pay cut - - she failed to initiate a job search on his

behalf after he “made it clear” to her that he did not

plan to return to work due primarily to his pain. 

Likewise, while Mr. White concluded that the claimant’s

prospects of returning to a full-time position were

limited, he took the claimant’s pain and the medication

he takes to address that pain into consideration.
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           I note, however, that the claimant testified

that he does not take his pain medication as prescribed

due to subjective concerns of becoming addicted to his

pain medication or being put at risk by taking too much. 

Thus, the level of pain that the claimant describes as

preventing him from returning to work is clearly due, in

part, to his refusal to comply with his doctor’s

instructions for taking the very medication that would

help alleviate that pain.  Accordingly, we are unable to

make a fair and accurate determination of the true

extent of the claimant’s pain complaints.  Further,

given the claimant’s non-compliance with regard to his

pain medication, we are prevented from making a

determination of the effect that his pain would truly

have on his ability to work were he taking his

medication as prescribed.  For these reasons, we cannot

take the claimant’s subjective complaints of pain into

consideration as a primary determining factor for wage-

loss in this claim.   

           Considering the claimant’s age, education,

experience, and transferrable skills, combined with the

medical opinion of Dr. Ricca that he can return to work

with restrictions, and the results of two vocational

assessments showing that he is capable of finding
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employment within those restriction, I find that the

claimant has failed to prove by a preponderance of the

evidence that he is entitled to seventy percent (70%)

wage-loss above his anatomical impairment rating. 

Further, I note that the claimant has other significant

physical conditions, specifically bilateral knee

problems and prior lumbar surgery, that can be

reasonably expected to contribute to his overall

disability and decreased level of physical functioning. 

Therefore, while I agree that the claimant has sustained

wage-loss due to his compensable cervical injury above

his anatomical impairment rating for that injury, I find

that the claimant has sustained closer to a fifty

percent (50%) wage-loss, as opposed to seventy percent

(70%).  Accordingly, I respectfully dissent from the

majority's opinion. 

          

                          
                                                        

KAREN H. MCKINNEY, Commissioner


