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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F703095   

DAVID DUNLAP, EMPLOYEE                           C L A I M ANT

TODD WILSON, LLC, EMPLOYER                     R E S P O N D E NT

COMMERCE & INDUSTRY INS. CO./
AIG CLAIM SERVICE,
INSURANCE CARRIER/TPA                      RESPONDENT
     

OPINION FILED MAY 11, 2015 

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed November 6, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
August 4, 2014, and contained in a pre-hearing
order filed August 5, 2014, are hereby
accepted as fact.

2. Claimant has met his burden of proving by a
preponderance of the evidence that he is
entitled to additional surgery on his right
wrist as recommended by Dr. Kelly.

We have carefully conducted a de novo review of the
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entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 6, 2014 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an
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additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion affirming and adopting the opinion of the

administrative law judge finding that the claimant

proved he is entitled to medical treatment in the form

of an additional right wrist surgery.  More

specifically, the claimant has failed to prove by a

preponderance of the evidence that a right wrist,

interpositional arthroplasty recommended by Dr. Kelly is

reasonably necessary for the treatment of his 2007,

compensable injury.  Therefore, this surgery should be

denied.

It is well-established that employers must

promptly provide medical services which are reasonably
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necessary for treatment of compensable injuries.  Ark.

Code Ann. § 11-9-508(a)(Supp. 2009). However, injured

employees have the burden of proving by a preponderance

of the evidence that the medical treatment is reasonably

necessary for the treatment of the compensable injury.

Owens Plating Co. v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008). What constitutes reasonable and

necessary treatment is a question of fact for the

Commission. Id.; Anaya v. Newberry’s 3N Mill, 102 Ark.

App. 119, 282 S.W.3d 269 (2008). When assessing whether

medical treatment is reasonably necessary for the

treatment of a compensable injury, we must analyze both

the proposed procedure and the condition it is sought to

remedy. Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission Opinion filed December 13, 1989

(Claim No. D512553).

Subsequent to his compensable injury of 2007,

the claimant came under the care of Fort Smith hand

surgeon, Dr. James Kelly.  This was following his

release from treatment pursuant to his wrist injury by

orthopedic surgeon, Dr. Bryan Benafield.  At the time of

his release by Dr. Benafield on October 1, 2007, Dr.

Benafield reported that 1) he was pleased with the

claimant’s progress; 2) the claimant did not need formal

therapy for his wrist; and, 3) the claimant could “do
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whatever he wants to with the wrist and hand.”  As far

as future medical treatment for his wrist, Dr. Benafield

stated, “We discussed what to expect down the road as

far as his ultimate possible need for further surgery

with regards to his wrist,” the eventual probable need

for a constructive procedure for slack wrist, such as a

proximal carpectomy or scaphoidectomy with fusion.1

The record reveals that the claimant came

under the care of Dr. Kelly on October 20, 2008. 

Regarding his right wrist, Dr. Kelly’s initial

consultation notes reflect as follows:

As far as his wrist, he was
originally seen by Dr. Moore after
Dr. Cooper had referred him who made
the diagnosis of probable SL
ligament tear. He was then evaluated
by Dr. Benafield who concurred and
had taken him to the OR where he had
done an endoscopic procedure to his
wrist where he debrided the wrist
joint, found that he had some
arthritic change at the scaphoradial
joint and also he had an SL tear. He
also abated his posterior
musculocutaneous nerve for pain
relief.
He is complaining that he has a lot
of pain still in the wrist, that the
wrist is weak and unstable.

I have examined his wrist today.
Certainly he does have lots of pain
around the scaphoid in the radial
area as well as scapholunate
interface.

1 See Dr. Benafield’s June 11, 2007, clinic note. 
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His x-rays shows a lot of changes
around the radial styloid and the
radioscaphoid and on lateral views
it is questionable whether he is
developing a SLAC wrist deformity.

I have explained to him that what I
would recommend strongly is that he
undergo an SL ligament
reconstruction. Even if he has
arthritic changes, this hopefully
can arrest or at least slow some of
these changes and derangements in
his wrist. In the long term, likely
in the future he will require future
surgery, either scaphoid excision
and 4-corner fusion or proximal raw
carpectomy but the scapholunate
ligament reconstruction should at
least buy him several years, which
would be beneficial due to his age
and the type of work that he does.

As established in the record, the claimant

underwent slack wrist reconstruction surgery performed

by Dr. Kelly on March 24, 2009.  Dr. Kelly released the

claimant at maximum medical improvement for his right

wrist on July 6, 2009, at which time he also released

the claimant to regular work duty.  On July 13, 2009,

Dr. Kelly assessed the claimant with 15% permanent

physical impairment for his upper right extremity due to

his right wrist deficits.  

Dr. Kelly re-examined the claimant for wrist

complaints on August 23, 2010.  Based upon his review of

the claimant’s contemporaneous diagnostic studies, Dr.

Kelly determined that the claimant suffered from “quite
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a bit of radial scaphoid arthritic changes with total

loss of joint space.”  Dr. Kelly opined that “the damage

that [the claimant] had had in the scaphoid prior to the

SL ligament reconstruction has left him with the

arthritic painful wrist.”  Dr. Kelley scheduled the

claimant for a scaphoid excision and four-corner fusion,

just as both he and Dr. Benafield had previously opined

might become necessary.  The claimant reportedly made

good progress healing from this procedure, but on March

3, 2011, Dr. Kelly performed a manipulation procedure of

the claimant’s right wrist to address adhesive

capsulitis.  On May 24, 2011, the claimant underwent

removal of hardware from his right wrist fusion.  On

December 12, 2011, Dr. Kelly assigned the claimant an

additional 15% permanent physical impairment rating

pursuant to his right wrist.  

In a follow-up clinic noted dated September

17, 2012, Dr. Kelly noted that the claimant’s right

wrist range of motion had improved, as had his

complaints of pain.  Furthermore, Dr. Kelly noted that

the claimant was doing some gardening and yard work, and

that his symptoms had reportedly temporarily flared up

then “settled down.”  According to Dr. Kelly, x-rays of

the claimant’s wrist showed some dorsal lip

osteoarthritic changes “but nothing too major.” 
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Furthermore, the films showed that the claimant’s fusion

block was in place with reasonably good lunate alignment

and no loss of reduction as compared to previous

studies.  Moreover, the films revealed no instability in

the claimant’s wrist, with good joint space “still being

maintained.”  Dr. Kelly opined, however, that the

claimant may “very well benefit either from ECU

tenolysis or stabilization” in order to address laxity

issues. 

On August 7, 2013, The claimant returned to

Dr. Kelly with complaints of pain and numbness along the

ulnar border of his right wrist following work

activities.  Upon physical examination of the claimant’s

wrist, Dr. Kelly noted that his symptoms were “classic

for TFCC2 zone injury.”  Dr. Kelly prescribed the

claimant a topical anti-inflammatory cream and referred

the clamant for an MRI arthrogram “to see if he has a

TFCC tear.”

In a Peer Clinical Review Report authored by

orthopedic surgeon, Dr. Michael Weiss on August 28,

2013, Dr. Weiss stated:

The claimant is a 46-year-old
gentleman who had an initial right
wrist injury in 2007. He has had
numerous operations including an

2 Triangular Fibrocartilage Complex.
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11/18/10 right wrist scaphoid
excision with four-corner fusion, as
well as a 05/24/11 removal of
hardware and capsulotomy. Most
recently, he had some right wrist
discomfort and numbness. There are
records documenting the fact that he
has apparently improved, and
although he has a little bit of
tenderness over the triangular
fibrocartilage complex (TFCC) zone
of the wrist, he is better than he
was before. It appears that this has
been a short-term issue in terms of
complaints, and he has really not
had significant conservative care to
include activity modification,
splinting, and the possibility of an
injection.

The requested right wrist MR
arthrogram is not medically
necessary based on review of the
medical record. While guidelines
document the use of MR arthrogram to
diagnose a TFCC tear, that is
usually done in patients who have
two or three-month history of pain
and failure of appropriate
conservative care. In this case,
there does not appear to have been
significant care to include
splinting, and anti-inflammatory
medication, or injection. Plus, the
claimant has a long history of wrist
issues, and there are obviously
other reasons he might have
discomfort such as arthritis.
Therefore, the requested MR
arthrogram at this time is not
medically necessary.

 
Despite Dr. Weiss’s opinion, an x-ray

arthrogram of the claimant’s right wrist was conducted

on February 14, 2014, which showed “mild” arthritic

change of the claimant’s right wrist.  Likewise, an MR
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arthrogram conducted that same day showed: 

No TFC tear. Some bursitis and
debris within a distended prestyloid
recess and adjacent soft tissue
edema. Extensive postoperative
change resection of the scaphoid
with some spurring, multiple carpal
spurs and ostop (sic) changes. 

In a follow-up clinic note dated March 3,

2014, Dr. Kelly stated that he had reviewed the results

of the MR arthrogram with the claimant, which showed

“some continued arthritic change in the area of the

wrist,” with “no other frank abnormalities.” 

Furthermore, Dr. Kelly stated that x-rays taken that day

showed “increasing arthritic changes at the radiocarpal

joint,” but noted that the claimant’s fusion was “still

solid.”   Dr. Kelly concluded his report as follows:

In light of all this I am
recommending that he have an
interpositional arthroplasty. We can
maintain motion that way and I
explained that fusion would
ultimately eliminate the pain but of
course he will be giving up the
motion and for a type of worker like
the patient, this will be a big
deficit. In light of that, I have
recommended that we do an
interpositional arthroplasty and
that will buy him a lot of time and
he may ultimately require a fusion
at some point but hopefully you
could even redo the interpositional
arthroplasty at some point in time
in the future.

On August 1, 2014, an independent peer review
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of the claimant’s medical records was conducted by

orthopedic surgeon, Dr. James Cain.  According to Dr.

Cain, a right wrist interpositional arthroplasty was not

recommended for the claimant. In his comprehensive

report of his review, Dr. Cain stated as follows:

The last surgical procedure was May
20 4/2011. Physical and x-ray
evaluation since that time indicates
continuing deterioration with the
development of post-
traumatic/degenerative arthritic
changes in the
radial/scaphoid/lunate fossa. The
recent office visits have not
provided a full in-depth
orthopedic/hand/neurologic
examination and the notes have not
described the patient’s functional
impairment or limitations of
activities of daily living. Per my
conversation with Dr. Kelly, the
issues were discussed. Dr. Kelly
indicated that he would retract this
request and would provide an
addendum office note covering the
deficient areas with new
application. 

Dr. Cain cited the ODG, Forearm, Wrist, & Hand

(updated on 2/18/14) for his authority.  Accordingly to

these guidelines, artificial joint replacement is not

recommended for the wrist, in that, while this procedure

may improve stability and joint motion, complications

are common and include implant, fracture, lateral

instability of the PIP joint, and, occasionally,

synovitis.  Moreover, because of long-term deterioration
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and an unacceptable revision rate (over 90% requiring a

salvage procedure where the prosthesis was and removed

and an arthrodesis was performed), this procedure is not

recommended as a suitable alternative for patients with

rheumatoid arthritis.  The guideline listed ideal

candidates for total wrist arthroplasty as patients “who

exhibited far-advanced disease at the wrist and who

might be considered as candidates for arthrodesis, but

in whom permanent loss of motion would represent a

significant handicap.”

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.
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218, 780 S.W.2d 34 (1989).

I do not find that the reasonableness and/or

necessity of the proposed surgical procedure in this

claim boils down to the conflicting opinions of two

dueling doctors.  Rather, three  orthopedic surgeons

have offered their insight in this claim regarding the

claimant’s right wrist pathology and the alternatives

for treating this pathology.  To illustrate, prior to

the claimant’s right wrist MR arthrogram, Dr. Weiss

noted that the claimant did not appear to have received

prior significant conservative care to include

splinting, and anti-inflammatory medication, or

injection.  Likewise, in Dr. Cain’s report, he noted the

absence of conservative treatment modalities in the

claimant’s care.  And, while all three doctors - -

Kelly, Weiss, and Cain - - acknowledged that the source

of the claimant’s current pathology is arthritis in his

wrist, Dr. Kelly was the only one to recommend more

surgery for that condition at this point, in spite of

the fact that all of the claimant’s most recent

diagnostic studies have shown that the claimant’s wrist

is stable and that the arthritic changes from which he

suffers are, at this point, “mild.”  Moreover, Dr. Cain

stated that upon discussing with Dr. Kelly the lack of

“full in-depth orthopedic/hand/neurologic examinations”
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and clinic notes that failed to describe the claimant’s

functional impairment or limitations of activities of

daily living, Dr. Kelly indicated that he would retract

his request for approval for surgery and would provide

an addendum office note covering the deficient areas

with new his application.  The record is devoid of

documentary to show where  this was ever done.  The

record is replete, however, with evidence of the

claimant’s current level of physical functioning, which

shows him to be very active in both employment

activities and recreational activities. 

Due to the lack of medical evidence from Dr.

Kelly or another authorized treating physician

demonstrating clinically verifiable functional

impairment or limitations of activities of the

claimant’s daily living and a lack of “full in-depth

orthopedic/hand/neurologic examinations,” combined with

the fact that 1) the claimant has undergone very little

in the way of conservative treatment for is wrist

injury, 2) he has already undergone numerous prior

surgical treatments for this injury, and, 3) his

condition is currently stable, the claimant has failed

to prove that the surgical procedure currently

recommended by Dr. Kelly is reasonably necessary medical

treatment for his compensable injury.  
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Furthermore, the record demonstrates that

claimant’s current complaints are the result of

degenerative changes in his wrist, and that these

changes are not severe enough or far enough advanced to

warrant a interpositional arthroplasty procedure,

especially in view of the poor rate of success of these

procedures on patients such as the claimant.  In

addition, even Dr. Kelly indicated in his clinic notes

that this proposed procedure would probably have to be

repeated at some later date, which further supports a

finding that the claimant’s proposed surgical procedure

is not reasonably necessary for the treatment of his

compensable injury.  Therefore, I dissent from the

majority opinion finding that the surgery recommended by

Dr. Kelly is reasonably necessary for the treatment of

the claimant’s compensable right wrist injury of 2006,

and I find that this treatment should be denied.

                                                       
                        KAREN H. McKINNEY, Commissioner


