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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith.

Respondents represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and the claimant cross-appeals

from a decision of the Administrative Law Judge filed

October 21, 2014.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
December 4, 2013, and contained in a pre-
hearing order filed December 5, 2013, are
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hereby accepted as fact.

2. The Claimant’s average weekly wage is $600.36
with a temporary total disability rate of $400
and a permanent partial disability rate of
$300.

3. The claimant has proven by a preponderance of
the evidence that she suffered a compensable
right shoulder injury in the form of a right
rotator cuff tear during the specific incident
that occurred on August 19, 2013.

4. The claimant has proven by a preponderance of
the evidence that she is entitled to
reasonable and necessary medical treatment
regarding her compensable right shoulder
injury.  This treatment includes surgical
intervention recommended by Dr. Kelly and its
after care.

5. The claimant has proven by a preponderance of
the evidence that she is entitled to temporary
total disability benefits from August 20,
2013, to September 16, 2013, when she was
returned to light duty by Dr. Kelly.

6. The claimant has proven by a preponderance of
the evidence that her attorney is entitled to
an attorney’s fee in this matter commensurate
with the benefits awarded herein and the
Arkansas Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge
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are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the October 21, 2014

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing in part on appeal,

the claimant’s attorney is entitled to an additional fee

of five hundred dollars ($500), pursuant to Ark.

Code Ann. §11-9-715(b)(Repl. 2012).  

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING DISSENTING OPINION

I respectfully concur in part and dissent in

part from the majority's opinion.   Specifically, I

concur with the finding that the claimant failed to by a

preponderance of the evidence that she sustained a

psychological or emotional injury as a result of the
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August 19, 2013, work-related incident.  However, I must

dissent from the finding that the claimant proved by a

preponderance of the evidence that she sustained an

injury specifically in the form of a right rotator cuff

tear as a result of that incident.  I note that

compensability of the claimant’s right shoulder injury

in the form of a contusion is not disputed.

The record shows that the claimant worked as

an direct patient care-giver for the respondent-

employer.  As such, the claimant cared for an adult male

with autism.  The claimant’s duties with regard to her

job included transporting this patient to various

appointments.  According to the claimant, on August 19,

2013, she was driving a car in which her patient was a

passenger when he became agitated and began striking her

with his fist in the shoulder.  The claimant stated that

she lifted her arm in order to protect herself from the

claimant’s blows until she could safely bring the

vehicle to a stop.  

The record reveals that the claimant reported

this incident to her supervisor and was sent for medical

treatment.  A clinic note from Dr. Terry Clark with the

Occupational Medical Clinic dated August 19, 2013,
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reflects as follows: 

DEMOGRAPHICS: Virgal Dixon-Reid
is a 59 year old female,
employee of Gregory Kistler
Center for 8 months, African
American.

CHIEF COMPLAINT: Virgal states
that on August 19, 2013, she
injured the right shoulder when
she was assaulted by a client.

HISTORY OF PRESENT
ILLNESS: Virgal’s primary
problem is pain located in
the right shoulder. She
describes it as sore. It
has been less than a day
since the onset of pain.
Virgal says that it seems
to be constant. Her pain
level is 3/10.

She was struck by a
client’s fist in the right
shoulder and forearm. She
denies HA, neck pain or
radicular symptoms.

Upon physical examination of the claimant’s

neck, Dr. Clark noted the absence of bruising,

abrasions, swelling, rash, an open wound, pain on

motion, or pain on palpation.  In addition, Dr. Clark

noted that the claimant’s range of motion with her neck

examination was normal.  While the claimant’s right

shoulder showed no signs of bruising or deformity, the

claimant displayed pain to palpation of her right
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shoulder with no pain on motion.  Further, her right

shoulder range of motion and strength were normal. 

Imaging studies of the claimant’s right

shoulder taken contemporaneously with her injury showed

no acute findings.  More specifically, a review of the

claimant’s radiology report from August 19, 2013,

reflects findings of mild degenerative changes at the

acromioclavicular joint with no evidence of acute

fracture or dislocation.  Based upon his clinical

findings and review of the claimant’s diagnostic

studies, Dr. Clark diagnosed the claimant with

contusions of the right shoulder and forearm for which

he instructed her to take Ibuprofen for pain and he

prescribed her physical therapy.  Dr. Clark placed the

claimant on “no work capacity” status until September

30, 2013.  In his clinic report dated September 30,

2013, Dr. Clark noted that the claimant’s condition was

stable, her pain level was 2/10, and she had made good

progress towards her recovery with physical therapy. 

Her physical examination on that date showed full range

of motion with normal strength and no focal deficits

neurologically.  Pursuant to these clinical findings,

combined with her expressed desire to return to work,
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Dr. Clark released the claimant and returned her to full

duty without restrictions.

Thereafter, the claimant sought medical

treatment in Oklahoma, where she was referred to

orthopedic physician in Tulsa, namely Dr. Terry Kelly. 

The deposition of Dr. Kelly was taken on July 18, 2014,

pursuant to this claim.  Dr. Kelly testified that the

claimant described the mechanics of her injury as

follows:

She raised her right arm to
protect herself from this
attack. And I know he [her
patient] was pushing back - -
she was pushing him back, and
she noted pain after the attack
was over in that shoulder.

Dr. Kelly confirmed that the claimant failed

to describe an incident wherein the patient used his

fist to punch her during the attack.  Dr. Kelly further

confirmed that the claimant failed to describe an

incident where she received direct trauma to her right

shoulder.  Upon refreshing his memory with the

claimant’s medical records, Dr. Kelly agreed that the

claimant displayed pain and restrictive range of motion

of her right upper extremity on her initial examination

with him of April 23, 2014.  In addition, the claimant



8

displayed a painful arc-of-motion pain over the anterior

acromion near the site of the exertion of the

supraspinatus, and pain over the greater tuberosity. 

These clinical findings were consistent with the results

of an April 9, 2014, MRI study of the claimant’s right

shoulder showing a full-thickness, supraspinatus tear. 

Dr. Kelly attributed this tear to the claimant’s account

of her injury and he recommended surgical repair. 

Further, Dr. Kelly confirmed in deposition that he

failed to conduct another physical examination of the

claimant’s right shoulder on her June 27, 2014, follow-

up visit.  Dr. Kelly explained that such an examination

was not necessary.  

According to Dr. Kelly, the claimant denied

having a history of right shoulder problems prior to the

August 19, 2013, work-related incident.  Furthermore,

Dr. Kelly admitted that he relied upon the claimant’s

account of the accident when formulating any medical

opinion he had concerning causation.  Upon further

review of the claimant’s medical records, Dr. Kelly

agreed that the claimant’s account of her injury to him

varied from the account that she had given to Dr. Clark

at the time of her injury.  Dr. Kelly further agreed
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that the mechanics of the injury that the claimant

reported to Dr. Clark are not consistent with the type

of incident that normally produces a full-thickness,

anterior, supraspinatus tear.

Dr. Kelly explained that tears such as the

claimant’s can be acute or chronic.  Dr. Kelly agreed

that a chronic tear is normally associated with an

impingement syndrome whereas an acute tear normally

results from a sudden motion, such as falling over onto

an outstretched hand.  Upon being told that the claimant

failed to initially report pain upon movement of her

right shoulder and that she displayed normal range of

motion, Dr. Kelly confirmed that, depending on the size

of the tear, the absence of these symptoms is “not

typically the normal finding” with an acute

supraspinatus tear.  Moreover, Dr. Kelly agreed that he

would expect to see diminishing strength over time with

a torn tendon.  When Dr. Kelly was shown medical records

one month to six weeks out from the claimant’s work-

related injury showing full range of motion and normal

strength upon physical examination by Dr. Clark, Dr.

Kelly stated, “I would not expect to find that.” 

Furthermore, Dr. Kelly agreed that he would expect to
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see higher pain levels at six weeks out than the

claimant’s medical records reflect, and he would expect

pain on motion at the initial evaluation of a torn

tendon.

On cross-examination, Dr. Kelly confirmed that

he would not expect to see bruising or swelling with a

torn rotator cuff upon initial evaluation.  Upon further

questioning, Dr. Kelly postulated his theory of the

claimant’s right rotator cuff pathology as follows:

I don’t know how bad her
rotator cuff tear was at the
initial time of presentation; I
only know what that rotator
cuff tear was at the time of
the MRI. She could have had a
very small tear at the very
beginning, and then with time,
with the therapy, with the
degeneration in the neck, it
propagated to a larger tear. So
that could give her that
chronic little pain level of
2.3, or whatever it was, three.

In correspondence to respondents’ counsel

dated July 15, 2014, Dr. Clark stated as follows:

In response to your questions
regarding Ms. Virgal Dixon-
Reid, I have reviewed the right
shoulder MRI report dated
04/09/2014. As you recall, this
report indicates a full-
thickness tear of the
supraspinatus tendon. 
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Full-thickness tears of the
supraspinatus tendon typically
occur with a forceful, powerful
elevation of the arm against
resistance. Examples of this
include someone attempting to
break their fall from a ladder
or overhead handrail, or while
forcefully trying to lift a
heavy object.

Ms. Dixon-Reid stated that her
injury occurred when she was
struck by a client’s fist in
her right shoulder and forearm.
Within a reasonable degree of
medical certainty, it is more
likely that the reported injury
did not cause the torn
supraspinatus tendon.

In terms of chronicity of the
finding on the MRI, it is
difficult to say with certainty
if this is an acute or long
standing problem. Mild atrophy
of the supraspinatus and
infraspinatus muscles could
indicate either an acute
problem or a chronic problem
for which the muscles have
compensated. 

The primary issue in this claim is not the

compensability of the claimant’s right shoulder injury,

inasmuch that it is undisputed that the claimant

sustained an injury in the form of contusions to her

right shoulder and forearm as the result of a work-

related incident on August 19, 2013.  The question is

whether the claimant’s torn right rotator cuff happened
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as a result of that incident.  

The claimant’s initial treating physician, Dr.

Clark, stated without equivocation and within a degree

of medical certainty that the mechanics of the

claimant’s work-related injury of August 19, 2013, as

described to him by the claimant did not cause the

claimant’s torn supraspinatus tendon.  After her release

by Dr. Clark, the claimant presented to another

physician who stated that the mechanics of the

claimant’s work-related injury as described to him by

the claimant several months later could have caused such

a tear that, in turn, could have worsened over time. 

First, I note that objective diagnostic studies

conducted contemporaneously with the claimant’s injury

failed to indicate that she had suffered an acute

injury, such as a fracture or dislocation, at the time. 

Moreover, the claimant’s symptoms were not consistent

with a torn tendon at the time of her injury. 

Furthermore, the claimant’s symptoms continued to

improve up until such time as she was released to return

to work by Dr. Clark, which preponderates against her

having sustained a tear on August 19, 2013.  According

to the opinion of Dr. Kelly, these factors alone tend to
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rule out an acute tear as a result of the claimant’s

work-related incident.  In addition, I note that the

description of the mechanics of her injury varied from

that which she reported to Dr. Clark and that which she

reported to Dr. Kelly.  Therefore, notwithstanding that

current diagnostic studies show that the claimant

suffers from a torn, right rotator cuff tendon, the

record contains no medical opinion stated within a

degree of medical certainly attributing that tear to the

claimant’s August 19, 2013, injury. 

Moreover, as between the two medical opinions

expressed in this claim, I find that the opinion of Dr.

Clark is entitled to more weight than to the opinion of

Dr. Kelly, in that Dr. Clark, who treated the claimant

contemporaneously with her injury and was in a better

position to ascertain the extent of her symptoms at that

time, offered his opinion within a degree of medical

certainty that the claimant’s August injury did not

cause her torn rotator cuff, whereas Dr. Kelly could

not. 

Based upon the above and foregoing, I find

that the claimant has failed to prove by a preponderance

of the evidence that her torn right rotator cuff is the
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result of her August 19, 2013, injury.  While the weight

of the objective medical evidence here suggests that the

claimant’s torn right rotator cuff is the result of a

degenerative process, the claimant has failed to present

medical evidence supported by objective findings to

substantiate that she suffered a torn, right rotator

cuff injury at the time of her work-related accident of

August 19, 2013.  Therefore, the compensability of the

claimant’s right rotator cuff tear should be denied

along with all benefits awarded pursuant thereto. 

Otherwise, I agree that the claimant has failed to meet

the statutory requirements for proving that she

sustained a mental or psychological injury as a result

of her August 13, 2013, work-related incident, in that

she has offered no statutorily required proof to

substantiate this claim.  Accordingly, I must concur, in

part, with and dissent, in part, from the majority's

award.  

                                     
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,
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I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of benefits for a right rotator cuff tear and temporary

total disability benefits from August 20 to September

16, 2013. I would award the claimant benefits for her

psychological or mental injury, as a result of the

injury on August 19, 2013 and temporary total disability

benefits from September 30, 2013 to a date yet to be

determined.

On August 19, 2013, the claimant was driving

her client, a mentally disabled adult male, who was six

feet three inches tall and weighed two hundred thirty

four pounds, struck her repeatedly. She used her right

arm to attempt to block his strikes, while she drove

with her left arm to a safe place to stop the car.

Immediately, she had aching in her right arm and pain in

the upper portion of her right arm.

On August 20, 2013, Dr. Clark diagnosed the

claimant with situational anxiety caused by the work

injury for which he prescribed Xanax. On August 27,

2013, Dr. Clark recommended counseling. The respondents

did not accept the compensability of this injury,

forcing the claimant to seek treatment where she could
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afford it, namely a government-subsidized facility,

Family and Children’s Services of Oklahoma.

The claimant underwent a thorough evaluation

at Family and Children’s Services. She was diagnosed

with the clinical syndrome of post-traumatic stress

disorder, caused by the employment-related assault. The

evaluation, diagnosis and form were completed by a

licensed professional counselor. A second licensed

professional counselor reviewed the work and concurred.

The form utilized the terminology and diagnoses of the

fifth edition of the Diagnosis and Statistical Manual of

Mental Disorder, as required by Ark. Code Ann. Sec. 11-

9-113. The denial of this claim is an unconscionable

result, because the claimant was forced to seek the only

treatment she could afford, due to the carrier’s refusal

to accept responsibility for the injury and its results.

The claimant also sought temporary total

disability benefits from September 30, 2013 to a date

yet to be determined. Dr. Clark stated that he released

the claimant from treatment on September 30, but

continued to prescribe active treatment in the form of

physical therapy after that date and observed continued

complaints that were unresolved since the date of
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injury. Therefore, Dr. Clark’s “release” was not

effective to show that the claimant had reached maximum

medical improvement.

The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. Luten v. Xpress Boats, 103

Ark. App. 24 (2008)(citing Breakfield v. In & Out, Inc.,

79 Ark. App. 402, 88 S.W.3d 861 (2002)).  In Amaya v.

Newberry's 3N Mill, 102 Ark. App. 119 (April 9, 2008),

the Court of Appeals reversed the Commission's

determination that a claimant's healing period had ended

when the physician who stated that a claimant had

reached maximum medical improvement also stated he

should receive injections for his back. Likewise in

Southeast Arkansas Farmers Assoc. v. Walton, 267 Ark.

App. 1118, 597 S.W.2d 603 (1980), it was found that the

healing period did not end when a treating physician had

indicated that a claimant could return to work but that

further treatment would be required.

Within one month of Dr. Clark’s “release,” the

claimant was referred to an orthopaedic surgeon by her

family physician, based upon the same unresolved,

unchanged complaints she had since the date of injury.
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Dr. Kelly, the orthopaedic surgeon, diagnosed a rotator

cuff tear and recommended surgery, clearly establishing

the fact that the claimant was not a maximum medical

improvement and had not been since the date of injury.

The evidence shows that the claimant worked

light duty from September 16 to 30, 2013. On September

30, and thereafter, the claimant was unable to return to

work and did not return to work. The claimant was

terminated October 7, 2013. The claimant continued to

experience significant symptoms, for which she received

physical therapy through January 16, 2014, and for which

she was eventually counseled to undergo physical therapy

and  surgery. The claimant was within her healing period

and unable to work since September 30, 2013.

For the foregoing reasons, I concur in part

but must dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


