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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G004355

ANDREW CLINKSCALE,
EMPLOYEE                         CLAIMANT

DEPARTMENT OF CORRECTION,
EMPLOYER                                   RESPONDENT #1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                      RESPONDENT #1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND                      RESPONDENT #2 
   
     

OPINION FILED JUNE 16, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE J. MATTHEW COE,
Attorney at Law, West Memphis, Arkansas.

Respondents No. 1 represented by the Attorneys ROBERT
MONTGOMERY and CHARLES MCLEMORE, Public Employee Claims,
Attorneys at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE DAVID PAKE,
Special Funds, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 7, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employer/employee/carrier
relationship existed on or about May 16,
2010.

3. The claimant sustained compensable
injuries to his low back and left
shoulder during an altercation with an
inmate during the course and scope of
his employment on May 16, 2010.

4. Based on an average weekly wage of
$730.37, the claimant would be entitled
to compensation rates of $487.00 for
temporary total disability benefits and
$366.00 for permanent partial disability
benefits.

5. The claimant reached maximum medical
improvement on November 4, 2011, for the
left shoulder and January 17, 2013, for
the low back.

6. The claimant received a 13% body as a
whole impairment rating for the left
shoulder and a 12% body as a whole
impairment rating for the low back
resulting in a combined value rating of
23% to the body as a whole.

7. The claimant has proven by a
preponderance of the evidence that he is
permanently and totally disabled.

8. The claimant has proven by a
preponderance of the evidence that he is
entitled to payment for un-reimbursed
prescription expenses.

9. Respondents have controverted the
claimant’s entitlement to wage loss
disability benefits. Claimant is
entitled to a twenty-five percent (25%)
statutory attorney’s fee on the
indemnity benefits awarded herein, one-
half to be paid by the respondents and
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one-half to be withheld from the
claimant’s award of benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the January 7,

2015, 2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §
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11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence he is entitled to

permanent and total disability benefits and to out-of-

pocket medical expenses incurred as a result of his

compensable injury.  I find that the claimant has failed

to prove that he is permanently and totally disabled as

a result of this injury. 
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          It is undisputed in this claim that the

claimant sustained injuries to his shoulder and back as

the result of a work-related incident which occurred in

May of 2010.  The claimant’s medical treatment for this

injury has been extensive, to include multiple surgeries

on his shoulder and back.  At least two vocational

assessments demonstrate that the claimant is currently

unable to work and indicate that he may never be able to

return to any meaningful employment.  This conclusion is

supported by the opinion of at least one physician,

namely, Dr. Cathey, and it does not appear to be

disputed by any other medical provider in this claim. 

Therefore, while, on its face, this may appear to be a

clear-cut claim for permanent and total disability

benefits, the record shows otherwise.  Simply stated,

while the claimant may, arguably, be permanently

disabled in the sense that he is foreclosed from finding

meaningful employment due to his current disabilities,

the claimant has failed to prove that his 2010

compensable injury is the major cause of this

disability.

          Although somewhat buried within the nearly 150

pages of medical records in this claim, a careful review

of these documents, combined with the claimant’s

testimony, reveals that a substantial part of the
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claimant’s current disabling symptomatology results from

his hip problem, which, at this point, appears to remain

undiagnosed.  This conclusion is supported by statements

made by Dr. Shahim in his September 12, 2012 medical

report wherein he indicated that the claimant’s left

groin pain may not be related to his lumbar spine, but

rather to hip joint pain.  Thereafter, Dr. Shahim

recommend that the claimant be further evaluated for his

groin pain with an MRI and by an orthopedic specialist,

which appears to have been left undone.  Certainly,

subsequent diagnostic studies showed continuing

pathology in the claimant’s lumbar spine at the level of

injury, such as inflammation and scarring, which would

be expected following multiple surgeries, and which,

clearly, continued to have some physiological effect on

the claimant’s symptoms, and which, undoubtedly plays

some part in the claimant’s disability.  However, of the

hundreds of pages of medical records contained within

this claim, the record is devoid of a single medical

opinion by any physician associated with this claim

stating within a degree of medical certainty that the

claimant’s injury of 2010 is the major cause of his

current level of dysfunction.  

          In addition, the claimant suffers from other,

unrelated, yet chronic medical conditions, such as
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bleeding bowels and heart problems, which would

reasonably contribute to his inability to work at this

time.  Moreover, the claimant’s admittedly heavy

drinking and severe depression unquestionably have a

negative bearing on his overall ability to find and

sustain gainful employment.  Yet, the record is devoid

of any documented medical statement, opinion, or other

proof by which to determine the extent that these

unrelated factors have on the claimant’s current

inability to work.  Thus, while it can be presumed that

the claimant’s residual symptoms from his 2010 injuries

have some impact on his current degree of disability,

there is simply no evidence in this claim by which we

can accurately determine the percentage or degree of

disability that these injuries represent.

          By all indications, the claimant’s lack of

mobility resultant from his hip condition appears to be

a major contributing factor to his current level of

disability.  Therefore, we can reasonably assume that

this condition plays a major role in the claimant’s

disability.  Moreover, the etiology of the claimant’s

hip problem has not been diagnosed, nor is it currently

considered to be linked to his compensable injuries. 

Because the claimant’s hip condition is thought to be a

major factor in his disability, however, we would have
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to resort to speculation in order to conclude that the

claimant’s 2010 injury is the major cause of his current

disability, and this we can not do.  See, Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark.

791, 575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).     

          In the absence of proof to substantiate that

the claimant’s compensable injury contributes more than

fifty percent (50%) to his current disability, the

claimant has failed to prove by a preponderance of the

evidence that his compensable injury is the major cause

of his disability.  Therefore, permanent and total

disability benefits can not be awarded in this claim. 

Accordingly, I respectfully dissent from the majority's

opinion.  

                               
                         KAREN H. MCKINNEY, Commissioner


