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Decision of Administrative Law Judge:  Reversed

OPINION AND ORDER

Respondents appeal the decision of an

administrative law judge filed on October 31, 2014, finding

that the claimant proved that he sustained an on-the-job

injury to his right knee as the result of a fall on May 25,

2014.  Our carefully conducted de novo review of this claim

reveals that the claimant has failed to prove by a

preponderance of the evidence that he sustained an injury to

his right knee as claimed.  Therefore, the decision of the

administrative law judge is reversed and this claim denied. 
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The claimant was the sole witness at the hearing

before the commission on October 31, 2014.  According to the

claimant, who is a pipe welder by trade, he has been

employed with the respondent-employer “Systems” many times

over the years.  The claimant stated that he was working for

the respondent-employer on a job in Blytheville, Arkansas on

May 25, 2014 when he sustained an injury to his right knee. 

The claimant testified that he was “walking along a new

area” of the job site, when he slipped and fell on rocks. 

The claimant stated that he landed on his right knee.  The

claimant testified that co-worker, James Meeks, witnessed

his fall and informed “safety” of the incident.  According

to the claimant, “safety came over and got me and took me in

and looked at my knee, and they could tell that my knee was

swelling up.”  The claimant stated that he was given a drug

test and sent home.

The claimant testified that when he arrived at

work the following morning, he was taken to a local

emergency room.  The record is devoid of emergency medical

documentation to support this testimony.  The claimant

testified that no x-rays were taken of his knee during that

emergency treatment, but that he was given a prescription
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for Ibuprofen for pain.  The claimant denied any history of

right knee problems prior to this alleged incident. 

The claimant stated that he returned to the job

site following this emergency medical treatment, but that he

was unable to work.  Therefore, he “turned in his tools”

and, according to the claimant, “they [the respondent-

employer] told me ‘Goodbye’.”  The claimant could not recall

the name of the safety personnel manager who originally

handled this incident, nor could he recall who told him to

leave.  The claimant testified that he drove himself back

home to Alabama following his dismissal from the job site.

The claimant stated that he eventually underwent

surgery on his right knee, which he paid for through his

wife’s private health insurance policy.  A medical report

dated June 2, 2014, from Andrews Sports and Medicine

Orthopedic Center in Centreville, Alabama, reflects that the

claimant presented to Dr. Jeffrey Dugas on that date with

right knee pain “likely a bone contusion,” reportedly from a

fall at work approximately three months prior.  According to

the history provided by the claimant to the clinic, this

incident occurred on May 25, 2014.  X-rays of the claimant’s

right knee revealed no evidence of fracture or dislocation. 
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Therefore, Dr. Dugas ordered an MRI of the claimant’s lower

right extremity.  That study, which was conducted on June 4,

2014, showed a right, medial meniscus tear.   

An operative report dated June 12, 2014, shows

that the claimant underwent an arthroscopic procedure on his

right knee, during which Dr. Dugas performed a right partial

meniscectomy.  In the Indications section of the report of

that procedure, Dr. Dugas stated as follows:

This is a 46-year-old welder
who three months ago fell on
his right knee down a couple
of feet and had immediate
pain. He did the same thing
about a month later, he had
significant pain and swelling.
MRI confirmed the above
findings [right medial
meniscus tear]. Risks and
benefits of surgery were
described to the patient and
he elected to proceed.  

Dr. Dugas prescribed the claimant weightbearing as

tolerated following his June 12, 2014, surgical procedure,

and instructed him to return for a follow-up appointment in

two weeks.  In the meantime, the claimant was given narcotic

pain medication and was immediately scheduled to begin

physical therapy.

A progress note from Encore Rehabilitation, Inc.,
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in Centreville, Alabama, dated June 24, 2014, demonstrates

that the claimant reported that he “tripped while walking,”

and injured his knee on May 25, 2014.  Further, a progress

report from Dr. Dugas dated June 25, 2014 reflects that the

claimant was doing “relatively well” following his June 12,

2014, surgery, and that his condition was stable.  Dr. Dugas

continued the claimant in physical therapy for three weeks,

and he continued the claimant off of work for two weeks

thereafter.  On June 27, 2014, Dr. Dugas issued the claimant

a return-to-work note for June 30, 2014.

The claimant testified that he requested that Dr.

Dugas issue a return to work release slip pursuant to his

request.  According to the claimant, a representative of the

respondent-employer in the El Dorado office named “Melinda”

instructed him that he could return to work for the

respondent-employer if he presented her with a release from

his doctor.  The claimant stated that he never returned to

work for the respondent-employer, but eventually went to

work for another employer in August of 2014 on a two-month

assignment.  According to the claimant, he is currently

“back at work,” and “[e]verything’s good.” 

A Witness Statement furnished by the claimant’s
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supervisor, Robert McBride, dated May 25, 2014, reflects

that the claimant informed him that he had hurt his right

knee “a long time ago” and that he planned to have surgery

on his right knee “later.”  More specifically, Mr. McBride

stated as follows:

Mon 5-25-14 Mack Crocker came
to me & said that Donald Cash
said his leg was hurting it
was about 8:00. I asked him
was he all right. He said he
was. I told him to get in my
truck & I talked with him
about what was going on with
him. He told me he walked too
much at Hickman. I let him
ride with me about 4 hrs. to
make sure he was ok. he (sic)
told me that he had hurt it a
long time ago & he is going to
have surgery on it later. I
asked him was he alright (sic)
he said he was so, I took him
back to The (illegible)& I
went back several times to
check on him & he said he was
ok.

Likewise, a Witness Statement from the claimant’s

co-worker, Mack Crocker, dated May 26, 2014, reflects as

follows:

I Mack Crocker went up to
Robert McBride at about 8:00
am Sunday Morning 5-25-14 and
told Robert McBride that
Donald Cash told me (Mack
Crocker) that his knee was
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hurting. Donald also told me
he needed knee surgery after
shutdown. Donald ask (sic) me
if I thought Robert would lay
him off Saturday so he could
go have surgery and could
still draw unemployment. Last
week at hickman (sic) shutdown
Donald Cash was telling me
about his knee and pulled his
pant-leg up and showed me his
knee. It was swollen and I
told him to stay off of it as
much as he can.

At the hearing before the commission, the claimant

denied that he told Mr. McBride and Mr. Crocker that he

suffered from a pre-existing right knee condition, or that

he anticipated surgery for this condition.  The claimant

admitted, however, that he rode around in Mr. McBride’s

truck with him prior to his accident.

The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995).  For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of
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the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence. See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).  If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997); see also, Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.

E317744).  Medical opinions addressing compensability must

be stated within a reasonable degree of medical certainty. 

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900
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(2000).

Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within the

exclusive province of the Commission.  Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007).  When

there are contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence and

to determine the true facts.  Cedar Chem. Co. v. Knight, 99

Ark. App. 162, 258 S.W.3d 394 (2007).  The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id.  However, the Commission may not

arbitrarily disregard the testimony of any witness. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

Neither the Workers’ Compensation Act nor Arkansas

case law contains a requirement that the Commission

personally hear the testimony of any witness.  There is

nothing in the statutes that precludes the Commission from

accepting or rejecting any finding made by the

Administrative Law Judge, including findings pertaining to
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the credibility of witnesses.  Stiger v. State Tire Serv.,

72 Ark. App. 250, 35 S.W.3d 335 (2000).  By allowing the

Commission to review evidence or, if deemed advisable, hear

the parties, their representatives and witnesses, Ark. Code

Ann. §11-9-704(b)(6)(A)(Repl. 2002), adequately protects a

claimant’s due-process rights. Id.  When the Commission

reviews a cold record, demeanor is merely one factor to be

considered in determining credibility.  Numerous other

factors must be considered, including the plausibility of

the witness’s testimony, the consistency of the witness’s

testimony with the other evidence and testimony, the

interest of the witness in the outcome of the case, and the

witness’s bias, prejudice, or motives. Id.  “The flexibility

permitted the Commission adequately protects the claimant’s

right of due process of law.” Id.

First and foremost, while neither Mr. McBride nor

Mr. Crocker testified at the hearing before the commission,

we find that their written statements are consistent and

credible.  This finding is supported by the fact that, while

both statements were consistent with one another with regard

to certain details, neither statement mirrored the other. 

Thus, there is no evidence in this case of possible
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collusion between these two witnesses.  Furthermore, Mr.

McBride’s statement is corroborated by the claimant’s own

testimony, in which he admitted that he rode around with Mr.

McBride on the morning of May 25, 2014, prior to his alleged

accident that afternoon.  Moreover, we find that the

claimant’s testimony lacks credibility in that the history

of his injury that he gave to medical providers varies, even

within the same reports.  For example, in the claimant’s

June 2, 2014, medical report, Dr. Dugas noted that the

claimant told him that he had injured his right knee when he

fell at work some three months prior, which would have been

in or about March or April of 2014.  In the history portion

of that same report, however, the claimant specifically

stated that he had injured his right knee on May 25, 2014. 

When questioned about this discrepancy at the hearing before

the commission, the claimant could offer no explanation,

other than to deny that he had made this report to Dr.

Dugas.  Likewise, in the operative report dated June 12,

2014, Dr. Dugas noted that the claimant had injured his

right knee “three months ago” when he fell on his right

knee, then subsequently about a month later.  Clearly, Dr.

Dugas’s report reflects history provided to him by the
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claimant in that the doctor failed to indicate another

source for this information.  Furthermore, whereas the

claimant testified before the commission that he slipped on

rocks on May 25, 2014, injuring his right knee, he reported

to Encore Rehabilitation in late June of 2014, that he

tripped while walking.  

Considering statements that the claimant made to

Mr. McBride and Mr. Crocker prior to his alleged industrial

injury of May 25, 2014, which we find credible, the noted

discrepancies in the history the claimant gave to his

medical providers regarding when this alleged injury

occurred, and the absence of certain documentary evidence

that could have helped substantiate the claimant’s

testimony, i.e., emergency medical records contemporaneous

with his alleged accident, we find that the claimant has

failed to provide credible evidence to support his alleged

work-related accident of May 25, 2014.    

In addition, while the claimant testified that

there was an eyewitness to his alleged accident, he neither

called that witness to testify nor procured a written

statement from that individual.  Therefore, the claimant’s

version of his alleged injury is uncorroborated. 
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Furthermore, while the record is devoid of medical

records pre-dating the claimant’s alleged May 25, 2014,

injury, by all credible accounts the claimant was

experiencing right knee problems, to include swelling, prior

to his alleged work-related injury.  Moreover, the

preponderance of the credible evidence in this claim

indicates that the claimant was anticipating right knee

surgery in order to address this pre-existing condition. 

According to the claimant’s co-worker, he had hoped, in

fact, to perhaps convince his boss to lay-him-off from his

employment with the respondent-employer prior to this

surgery so that he could draw unemployment benefits while he

recovered.  This shows a financial incentive for placing

liability for the expense associated with his right knee

condition on his employer, which goes to the claimant’s

motivation for bringing this uncorroborated claim.

Based upon the above and foregoing, we find that

the claimant’s version of his right knee injury on May 25,

2014, is not credible, nor is supported by the weight of the

credible evidence in this claim.  In the absence of credible

evidence, to include medical documentation, to substantiate

his claim, we find that the claimant has failed to prove
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that he injured his right knee due to a work-related fall on

May 25, 2014.  Because the claimant has failed to establish

by a preponderance of the evidence the requirements for

establishing the compensability of a claim, compensation in

this claim is denied.

IT IS SO ORDERED. 

                               
                         SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire

record, I must  dissent from the majority opinion. I

would award the claimant benefits for his right knee

injury on May 25, 2014. 

The record reflects that the claimant was

employed as a welder by the respondent, for specific

jobs, on and off over the course of fifteen years. He

had worked in Mississippi and South Carolina for the

respondent. He had worked on one job in Arkansas
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beginning in March 2014, and then he was assigned to the

job, again in Arkansas, where he was hurt. He had not

returned to his home in Alabama in between the two jobs.

He had no history of knee problems or treatment prior to

May 25, 2014. On that date, he sustained a right knee

injury on May 25, 2014, when he fell on some rocks on a

job site, where he was working as a pipe welder. His

supervisor saw him fall and reported the injury to the

safety person, who did a drug test and sent him home. He

was directed to return to work the next day. He was

taken immediately to the emergency room upon his return

to work the next day. The claimant’s right knee was

swollen.

The claimant’s employment was terminated

after the first doctor’s visit. He returned to his home

in Alabama after his termination. The claimant filled

the prescription he received at the emergency room. He

went to an orthopedist who performed an MRI on May 27.

He eventually underwent surgery, which was covered by

his personal insurance. He had physical therapy after

the surgery. The claimant had no disability as a result

of the injury.
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Once the claimant was released to return

to work, the respondent employer refused to return him

to work. The claimant found some work in August with

another employer.

The claimant has satisfied all the

elements of compensability. He sustained a specific

incident injury while performing employment services,

which is causally connected to his objective findings of

injury and his need for treatment. He immediately

developed pain and swelling, which was observed at the

emergency room the next day. An MRI performed on June 4

showed a meniscus tear, as well as an MCL strain. On

June 12, the claimant underwent a surgical repair of his

meniscus. 

The respondent attempted to discredit the

claimant with testimony that he told a supervisor that

he hurt his knee a long time ago and was going to have

to have surgery. I do not credit this testimony, because

there are no medical records of such a history. If the

claimant knew he needed surgery, there would be medical

records to support that idea. 

There is a notation in Dr. Dugas’ June 2,
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2014 record that the claimant fell on his knee on the

job three months prior to the visit and then again in

May. The claimant credibly denied this occurred. There

is no record of the claimant having symptoms or a need

for treatment prior to the May event. The discrepancies

in the report, which indicates as well that the claimant

reported that he injured his right knee on May 25, 2014,

reflect an error in recordkeeping by Dr. Dugas or his

staff. It is clear that the claimant’s injury occurred

on May 25, when he developed immediate symptoms,

including swelling. 

I find the claimant credible and that he

has satisfied the elements of compensability

For the foregoing reasons, I must dissent

from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


