
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G308773   

BRENDA CROSS, EMPLOYEE                           C L A I M ANT

FOREMAN PUBLIC SCHOOLS, EMPLOYER               R E S P O N D ENT

ARKANSAS SCHOOL BOARDS ASIN. WCT,
INSURANCE CARRIER/TPA                       RESPONDENT
     

OPINION FILED NOVEMBER 4, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

Respondents represented by the HONORABLE MELISSA F.
WOOD, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed April 22, 2015.  The administrative law

judge found that the claimant failed to prove she

suffered any additional permanent impairment exceeding

the 2% rating accepted and paid by the respondents. 

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved she sustained

permanent anatomical impairment in the amount of 8%.    

I.  HISTORY

The parties stipulated that the claimant sustained

“a compensable injury to her right upper extremity” on
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August 16, 2013.  The claimant testified on direct

examination:

Q.  Explain what happened on August 16, 2013.

A.  Me and one of the helpers were trying to
lower desks with an Allen wrench....

Q.  How did you hurt yourself in the course of
lowering desks?

A.  The screw was too tight, and I tried to
push it with all I had on my right arm, and I
heard a pop.  

  
Dr. Jeffrey T. DeHaan began treating the claimant

on October 25, 2013: “Brenda is here as a work-in having

intense pain in her right elbow.  She pulled on

something at work and it started hurting her even worse. 

On exam she has some puffiness now around the extensor

tendon insertions.”  Dr. DeHaan performed surgery on

October 29, 2013:  “1.  Right tennis elbow release,

lateral epicondylectomy.  2.  Repair of proximal

extensor tendon rupture.”  The pre- and post-operative

diagnosis was “1.  Right tennis elbow fasciitis.  2. 

Right arm extensor tendon tear proximal.”  

Dr. Robert E. Holladay examined the claimant on

June 12, 2014:

Ms. Brenda Cross is seen today for evaluation
for injury to right elbow of 08/16/13.  I have
been requested to evaluate her for Maximum
Medical Improvement and impairment rating for
this injury.
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Maximum Medical Improvement:

Ms. Cross developed problems with her right
elbow on 08/16/13.  She had an evaluation and
subsequently underwent surgical treatment on
10/29/13 with repair of extensor tendon and
lateral epicondyle release.  Following this,
she underwent extensive physical therapy.  She
has had symptoms off and on with persistent
right elbow pain.  She ultimately was
returned to some light duty modified work
activities.

It would appear that Ms. Cross reached the
point of Maximum Medical Improvement as of
04/11/14....

Impairment Rating:

Impairment rating is determined using the 
American Medical Association Guides to the
Evaluation of Permanent Impairment, Fourth
Edition.  Goniometer is used to measure loss
of range of motion.  Tape measure is used to
measure circumference loss.  Reflex hammer
measures reflexes.

In the AMA Guides, we go to page 40 figure 32
for flexion and extension of the elbow.  The
right elbow has flexion to 120 degrees, which
is a 2% upper extremity impairment.  Extension
of the elbow to 0 degree is a 0% impairment.

We now go to page 41 figure 35 for the table
for pronation and supination of the elbow. 
Right elbow has 80 degrees of pronation and 80
degrees of supination, which results in a 0%
impairment.  

We take the 2% upper extremity impairment for
loss of range of motion of the right elbow
when we go to page 20 table 3 and convert this
to a 1% whole person
impairment.  

Ms. Brenda Cross will have a 2% right upper
extremity impairment or a 1% whole person
impairment as residual to the work-related
injury of 08/16/13.
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The parties stipulated that “the claimant’s healing

period ended on or about June 12, 2014, at which time

Dr. Holladay assigned a two percent (2%) impairment

which the respondents have accepted and paid.”  

The claimant participated in a Functional Capacity

Evaluation on June 20, 2014.  It was noted during the

Functional Capacity Evaluation, “Goniometry entails

measuring extremity joint range of motion according the

to the AMA Guides to Impairment.  The patient’s

measurements are as follows: Elbow, Flexion, 115; Elbow,

Extension, 0; Elbow, Pronation; 82; Elbow, Supination,

87.”  It was noted, “Patient was cooperative and

exhibited a jovial and pleasant demeanor during testing. 

Patient had a 15lbs weight restriction for the FCE per

her MD, however we did test her safe maximum ability on

her left upper extremity for this test....The U.S.

Department of Labor standard for Physical Demand

Classification (PDC) qualifies the individual at a Light

PDC.  However, lifts over five times per day at this

level would place the individual at significant medical

risk.  As a result, WorkSTEPS Safe Recommended PDC would

be Light with the accompanying endurance projections.”   

Dr. DeHaan stated on June 27, 2014, “Brenda is here

for followup of impairment rating and functional
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capacity evaluation.  Her function capacity evaluation

guy commented that she has grade 4/5 strength to her

biceps and her triceps.  The impairment rating showed

5/5 but this was not actually tested I believe and

therefore, she got no credit for a weakness in the right

upper extremity which is definitely present.  She has

weak grip strength as well because of her chronic

extensor mechanism.  PLAN: The impairment rating is only

1%.  Therefore, I believe we are going to dissipate this

and try and get her in to see another rehab specialist

for another impairment rating.  I will check her back

here again in four to six weeks.”

Dr. Richard B. Sharp examined the claimant on

August 11, 2014:

She has a long healed scar in the right
lateral elbow.  She has significant palpable
sutures underneath the scar which are tender. 
She has full supination and pronation of the
right forearm with full extension with flexion
only to 90 degrees.  She has full range of the
wrist with flexion and extension with ulnar
and radial deviation.  She has palpable
tenderness at the right epicondyle.  Resisted
wrist extension will increase discomfort in
this area.  Pinch strength on the right after
repetitive testing is 6 kg and 7.5 kg on the
left.  The patient is right-hand dominant.

IMPRESSION: Right lateral epicondylitis, now
status post tennis elbow release and extensor
tendon repair.  The patient persists with
range of motion abnormality at the elbow and
weakness of grip.  Based on AMA Guides to the
Evaluation of Permanent Impairment Fourth 
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Edition, page 40, figure 32, the patient would
receive 8% upper extremity impairment rating
due to flexion of the elbow only to 90
degrees.  Based on page 75, table 33, the
patient would receive 0% impairment rating for
a normal pinch strength.  Based on page 65,
table 32 and 34, the patient would receive 56%
upper extremity strength loss due to Jamar
testing which gives a 20% upper extremity
impairment rating.  Combining these values
gives a 26% upper extremity impairment rating
or 16% whole person impairment rating.  

Dr. Holladay corresponded with the respondents on

September 16, 2014:

I have reviewed my medical report of 6/12/14
along with Dr. Sharp’s report of 8/11/14.  I
disagree with the report conclusion by Dr.
Sharp in regards to the degree of impairment
of this claimant.  From Dr. Sharp’s  report,
he recorded only 90E of flexion of the right
elbow.  From my report of 6/12/14, I recorded
120E of flexion of the right elbow, and the
function capacity evaluation provided by
physical therapy recorded 115E of flexion of
the right elbow.  Since my evaluation and the
physical therapist evaluation revealed similar
range of motion, I will select my range of
motion values instead of those provided by Dr.
Sharp.  I would disagree with Dr. Sharp’s use
of strength measurements in this impairment
rating.  The most valid method of impairment
rating for a lateral epicondylitis injury
and subsequent surgery would be loss of range
of motion.  

In the AMA guides on page 64 we have the
section for Strength Evaluation.  The
following is noted from the AMA Guides:
“Because strength measurements are
functional test influenced by subjective 
factor that are difficult to control, and the
Guides for the most part is based on anatomic
impairments, the Guides does not assign a
large role to such measurements.  Those
who have contributed to the Guides believe
further research is needed before loss of grip
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and pinch strength is given a larger role in
impairment evaluations.” 

 
In my opinion, Dr. Sharp’s use of strength
measurements in this impairment rating is not
according to the AMA Guides, Fourth Edition. 
Additionally, the FCE evaluation revealed
invalid findings with standard testing for
grip strength, which further supports my
opinion the use of these measurements by Dr.
Sharp are not valid.

Dr. Sharp’s use of grip strength markedly
elevated the upper extremity impairment and
whole person impairment.  Based on the above
discussion and analysis, I do not find the
report submitted to be an accurate impairment
assessment of this claimant’s work injury.

I still represent my impairment rating to be
valid using the appropriate methods as
ascribed by the AMA Guides, Fourth Edition.    

Surveillance of the claimant was taken from

January 23-25, 2015.  Very little physical activity was

seen, although the claimant was observed as she lifted

and carried some grocery items.  The claimant was also

able to open and close the doors to a truck, with no

physical difficulty noted.      

A pre-hearing order was filed on February 10, 2015. 

The claimant contended that “she is entitled to a

twenty-six percent (26%) impairment to the right upper

extremity assigned by Dr. DeHaan rather than the two

percent (2%) impairment rating acknowledged by the

respondents.  The claimant requests a controverted

attorney’s fee on any additional impairment awarded.” 
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The parties stipulated that “the respondents controvert

permanent disability benefits in excess of the two

percent (2%) impairment rating.”  The respondents

contended that they “paid all appropriate benefits while

maintaining that the impairment rating assigned by Dr.

Holladay is appropriate for the claimant’s admitted

compensable injury.”  The parties agreed that the sole

issue for adjudication was “the extent of the claimant’s

permanent impairment.”

After a hearing, an administrative law judge filed

an opinion on April 22, 2015.  The administrative law

judge found that the claimant did not prove she was

entitled to any additional anatomical impairment.  The

claimant appeals to the Full Commission.  

II.  ADJUDICATION

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.

188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-521(h)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to

determine whether the claimant has proved that she is
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entitled to a permanent anatomical impairment.  Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001). 

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(B)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  There is no requirement that

medical testimony be based solely or expressly on

objective findings, only that the medical evidence of

the impairment be supported by objective findings.  See

Firestone Bldg. Prods. v. Hopson, 2013 Ark. App. 618,

citing Wayne Smith Trucking, Inc. v. McWilliams, 2011

Ark. App. 414, 384 S.W.3d 561.

Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2012).  Permanent

benefits shall be awarded only upon a determination that

the compensable injury was the major cause of the

disability or impairment.  Ark. Code Ann. §11-9-

102(F)(ii)(a)(Repl. 2012).  “Major cause” means “more

than fifty percent (50%) of the cause,” and a finding of

major cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-
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102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “4.  The claimant failed to prove by a

preponderance of the evidence that she suffered any

additional impairment to right upper extremity as a

result of her compensable injury of August 16, 2013.” 

It is the duty of the Full Commission to enter findings

in accordance with the preponderance of the evidence and

not on whether there is any substantial evidence to

support the administrative law judge’s findings. 

Roberts v. Leo Levi Hospital, 8 Ark. App. 184, 649

S.W.2d 402 (1983).  The Full Commission makes its own

findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).  

The Full Commission finds in the present matter

that the claimant proved she sustained permanent

anatomical impairment in the amount of 8%.  The parties

stipulated that the claimant sustained a compensable

injury to her right upper extremity on August 16, 2013. 

Dr. DeHaan subsequently performed a right tennis elbow

release, lateral epicondylectomy, and repair of extensor
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tendon rupture.  Dr. Holladay assigned a 2% permanent

anatomical impairment on June 12, 2014, which rating the

respondents accepted and paid.  However, the treating

surgeon, Dr. DeHaan, disagreed with Dr. Holladay’s

rating and referred the claimant to Dr. Sharp for a

revised rating.  Dr. Sharp examined the claimant on

August 11, 2014 and assigned an 8% upper extremity

impairment due to abnormal flexion of the elbow. 

Although Dr. Sharp also assigned a 56% impairment due to

“strength loss,” the Full Commission finds that Dr.

Sharp’s 8% rating is supported by the evidence of

record.  Moreover, it is within the Commission’s

province to weigh all of the medical evidence and to

determine what is most credible.  Minnesota Mining &

Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  We

find in the present matter that Dr. Sharp’s 8% rating is

corroborated by the medical evidence and is more

credible than Dr. Holladay’s 2% rating.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved by a preponderance of the evidence that she

sustained permanent anatomical impairment in the amount

of 8%.  The Full Commission finds that the 8% rating

comports with the 4th Edition of the Guides and is

supported by objective findings.  We find that Dr.
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Sharp’s opinion was stated within a reasonable degree of

medical certainty, and that the August 16, 2013

compensable injury was the major cause of the claimant’s

8% permanent anatomical impairment.  In accordance with

Ark. Code Ann. §11-9-715(Repl. 2012), the claimant’s

attorney is entitled to fees for legal services on the

6% additional permanent impairment awarded by the Full

Commission.  For prevailing on appeal, the claimant’s

attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).

IT IS SO ORDERED. 

   
                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

Dissenting Opinion

I must respectfully dissent from the majority

opinion finding that the claimant sustained eight

percent (8%) permanent physical impairment as a result

of her compensable elbow injury.  In her well-reasoned

analysis of this claim, the administrative law judge

thoroughly presented her basis for adopting Dr.
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Holladay’s two percent (2%) permanent physical

impairment rating over Dr. Sharp’s eight percent (8%)

impairment to the claimant’s upper extremity.

Likewise, my de novo review of this claim

shows that the claimant failed to present measurable,

objective findings of impairment to her right upper

extremity of eight percent (8%).

While it is undisputed that the claimant

underwent surgery on her right elbow pursuant to her

injury, the record is devoid of medical evidence

supported by objective findings that the claimant’s

subjective complaints following her program of physical

therapy were consistent with her clinical findings. 

Rather, the claimant’s complaints were subjective in

nature and do not support an impairment rating above Dr.

Holladay’s two percent (2%) rating.  Moreover, a review

of the record shows that the claimant is not a credible

witness in that the administrative law judge’s

observations of the claimant’s ability to move her right

arm during the hearing were inconsistent with the

claimant’s activities as demonstrated in surveillance

video.

Moreover the record shows that the claimant

has not had problems performing her work activities due

to her right arm after returning to work for the
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respondent-employer; the claimant’s functional capacity

evaluation was determined to yield invalid findings in

three out of four categories, and; Dr. Sharp used active

range of motion and subjective grip/strength

measurements for assessing the claimant’s upper

extremity strength loss, which clearly violate our

statutory requirements for establishing permanent

anatomical impairment.  Dr. Holladay, on the other hand,

used only objective findings to make this determination. 

Finding that Dr. Holladay used only objective

findings to assess the claimant’s permanent physical

impairment rating, whereas Dr. Sharp did not, I find

that Dr. Holladay’s assessment is accurate according to

the Guides and should be adopted.  Therefore, I dissent

from the majority opinion finding that Dr. Sharp’s eight

percent (8%) permanent physical impairment rating

represents the proper assessment of the claimant’s

permanent physical impairment and I find that the two

percent (2%) permanent physical impairment rating

assessed by Dr. Holladay provides the proper rating in

this claim.

                                                       
                        KAREN H. McKINNEY, Commissioner


