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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed November 18, 2014.  The

administrative law judge found that the claimant was

entitled to temporary disability benefits.  The

administrative law judge found that referral to a

neurosurgeon was reasonably necessary.  After reviewing

the entire record de novo, the Full Commission affirms

the administrative law judge’s opinion as modified.  

I.  HISTORY

Patricia Ann Cook, now age 48, was seen at Clopton

Clinic in May 2007: “Having some lower back and left
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shoulder pain.  Also having some anxiety problems. 

States she has been diagnosed in the past with 2 bulging

discs (5 years ago).  Not sure if condition has gotten

worse or not.”  Dr. Veryl D. Hodges’ assessment at that

time included low back pain.     

The claimant testified that she was involved in a

motor vehicle accident in 2008.  Dr. Hodges reported in

June 2008, “Pt. c/o having some neck, back & left arm

and leg pain from a wreck that she had on 6-5-2008, was

seen at St. Bernards ER and was given a neck brace to

wear for 7 days and was told that she needs to have a

spinal MRI done and f/u with pcp.”  Dr. Hodges’

assessment included “Back pain, low as deteriorated.”    

Dr. Roger Cagle treated the claimant for low back

pain beginning in approximately November 2009.  Dr.

Cagle’s assessment in February 2010 included “1. 

Degeneration of lumbar or lumbosacral intervertebral

disc.”  The claimant continued to periodically follow up

with Dr. Cagle for low back pain and other conditions.  

The claimant testified that she became employed

with the respondents in December 2012.  The claimant

testified that she was a “Flooring CSA,” which position

involved retail sales and manual labor.  

The claimant testified that she sustained a work-
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related injury with the respondents on February 2, 2014:

“I was pulling a pallet of 25 boxes of 50-pound tile on

it.  I actually made it three or four feet and felt a

pinch in my back.”  The claimant was treated at NEA

Baptist on February 6, 2014:  “Pt was pulling a very

heavy load on a pallet at work.  Felt a pull on back.” 

An APN’s impression was “Low Back Pain - Acute.”

The claimant testified that a human resources

representative for the respondents would not allow her

to file a worker’s compensation claim, so that the

claimant sought treatment with her family physician.  

An MRI of the claimant’s lumbar spine was taken on

February 25, 2014 and was compared to an MRI taken

July 10, 2008:

Findings: The vertebral bodies of the lumbar
spine are in normal alignment without evidence
of listhesis.  The vertebral body heights and
disc space heights are maintained.  The conus
medullaris is unremarkable in appearance and
terminates at an appropriate level.  
Vertebral body hemangioma present at T11.
At L1-L2, there is no significant central
canal or neural foraminal narrowing.
At L2-L3, there is no significant central
canal or neural foraminal narrowing.
At L3-L4, there is no significant canal or
neural foraminal narrowing.  At L4-L5, there
is no significant central canal or neural
foraminal narrowing.  At L5-S1, there is no
significant central canal or neuroforaminal
narrowing.
Impression:  Stable MRI.  No significant canal
neuroforaminal stenosis.
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The claimant testified that the respondents

provided light duty for a time.  The claimant testified

that she was transferred to the respondent-employer’s

Lawn & Garden Department in about April 2014.  The

parties stipulated that the claimant sustained a

compensable injury on May 2, 2014.  The claimant

testified on direct examination:

Q.  And tell me what happened on May 2, 2014.

A.  On May 2, we were advised that morning
that the main people were coming, they called
them the main people, to, you know, inspect
the store.  We were just about to get any
freight that was on the floor off.  Me
and a gentleman named Clint, he was working
with me that morning, we picked up the rest of
the freight.  There was one pallet left, which
was a pallet of fencing and it was on a roller
pallet.  I was not going to put the fencing up
in the fence hold; so, he said pull it over to
where it belongs on the aisle, and then, I’ll
get a forklift and put it up.  So that’s what
I did, and that was around seven o’clock
a.m....I continued to work, and I advised
Clint that I had hurt my back again, that I
wouldn’t be doing much that day.

The claimant testified that a co-worker transported

her to NEA Baptist Memorial Hospital.  According to the

record, an emergency physician’s impression at NEA

Baptist on May 2, 2014 was “Low Back Pain - Acute.”  A

CT of the claimant’s lumbar spine was taken on May 2,

2014, with the following findings:

The paraspinal soft tissues appear normal. 
The alignment of the lumbar spine appears
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normal.  There is a Schmorl’s node of the
inferior endplate of T11.  The vertebral body
heights are maintained.  No fractures of
the lumbar spine are identified.  In
particular the posterior elements appear
normal.  Evaluation of the intervertebral
discs shows disc space narrowing and a
posterior disc bulge at L3-L4.  The neural
foramina are moderately narrowed at this
level.  There is a mild posterior disc bulge
of the L4-L5 intervertebral disc.
The neural foramina are mildly narrowed. 
There is a left paracentral disc protrusion at
L5-S1.  The neural foramina are patent.  
Impression 
1.  Disc space narrowing and a posterior disc
bulge at L3-L4.  There is moderate narrowing
of the neural foramina at this level.
2.  Mild posterior disc bulge at L4-L5.
3.  Asymmetric disc protrusion on the left
side at L5-S1.    

The claimant was given an Excuse from Work

beginning May 2, 2014 through May 6, 2014.  The date

May 6, 2014 was subsequently marked through and it was

noted that the Excuse from Work was through May 19,

2014.      

The claimant was instructed on May 7, 2014, “Call

tomorrow for appointment: Robert Abraham, MD (NEA

Baptist Clinic - Jonesboro)....BMG Neurosurgery.”  Dr.

Jeffrey Barber completed a Form AR-3, Physician’s Report

on May 19, 2014.  Dr. Barber’s handwritten diagnosis

appeared to be “Lumbar disk bulge with radiation to left

foot....Uncertain prognosis....Eval with Dr. Abraham.” 

Dr. Barber stated that the claimant could return to work
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on May 19, 2014, “Stand & sit ad lib.”    

Dr. Clayton Nash indicated on June 23, 2014 that

the claimant was excused from work until June 27, 2014.  

The claimant’s testimony indicated that she

returned to light-duty work, 12 hours weekly, on or

about July 8, 2014.  The claimant testified that she was

placed on the respondent-employer’s Customer Service

desk, where she answered the telephone.  The claimant

testified, however, “I was not able to do that job.  I

was given one 15-minute break and it had to be when they

said I could have my break, and I have bladder problems,

and I urinated in my pants twice at work....Since this

back injury, I have loss of bladder and I don’t - if I

cough, sneeze, and sometimes, I just have a muscle spasm

and I lose my bladder.”  The claimant testified that she

performed the Customer Service job for four days.  

A pre-hearing order was filed on August 25, 2014. 

The claimant contended, “On February 5, 2014, Claimant

sustained an admittedly compensable injury to her lumbar

spine in the course and scope of employment.  Claimant

continued to work and on May 2, 2014 Claimant felt

immediate pain in her low back which was shooting down

her left leg while she moved flooring in the lawn and

garden department for the Respondent employer. 
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Respondents accepted the injury and Claimant was

referred to a neurosurgeon, however the Respondents have

not taken any action to set up an appointment with a

neurosurgeon.  Respondents adjuster contended that he

was trying to set an appointment up with Dr. Abraham,

however on May 23, 2014 the adjuster was notified that

Dr. Abraham did not accept workers compensation

insurance.  On July 9, 2014 the nurse case manager,

Debbie Wright, informed Wren Law Firm that she can not

get Claimant in to see Dr. Abraham, even though they

have known for almost two months that Dr. Abraham did

not accept workers’ compensation insurance.  Respondents

have taken no action to provide the recommended

treatment and as such Ms. Cook’s pain and condition is

worsening.  As such, Claimant contends she is entitled

to treatment by a neurosurgeon.” 

The respondents’ contentions were, “Respondents

accepted the May 2, 2014, injury as compensable and have

paid related medical and indemnity benefits.  Claimant

was referred to an orthopedic who declined to see her as

a patient.  Claimant was then referred by Dr. Jeffrey

Barber to Dr. Abraham, a neurosurgeon, in May 2014. 

Respondents have not controverted the medical treatment

but have not been able to find a specialist to evaluate
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and possibly treat the claimant.  In regard to the

February 5, 2014, alleged incident, respondents contend

that claimant did not sustain an injury within the

course and scope of her employment with Lowe’s Home

Centers, Inc.”  

An administrative law judge scheduled a hearing on

the issues of “additional medical treatment benefits;

temporary total disability benefits (May 3, 2014 to

July 7, 2014); temporary partial disability benefits

(July 8, 2014 to a date to be determined); and

controverted attorney fees.”

Meanwhile, a Return To Work note from Hollis Clinic

dated on or about September 14, 2014 indicated,

“Patricia Cook has been under my care for the following:

back injury.  She is able to return to work on

October 3, 2014.”  A Return To Work slip from Dr. Roland

Hollis dated October 2, 2014 indicated, “Patricia Cook

has been under my care for the following: Illness/back

injury and is able to return to work on 11-2-14.”   

A hearing was held on October 3, 2014.  The

claimant testified that she was suffering from acute

pain in her back.  An administrative law judge filed an

opinion on November 18, 2014.  The administrative law

judge found that the claimant proved she was entitled to
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various periods of temporary total disability and

temporary partial disability benefits.  The

administrative law judge found that referral to a

neurosurgeon was reasonably necessary.  The respondents

appeal to the Full Commission.   

II.  ADJUDICATION

A.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages, whereas temporary partial

disability is that period within the healing period in

which the employee suffers only a decrease in her

capacity to earn the wages she was receiving at the time

of the compensable injury.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The healing period continues

until the employee is as far restored as the permanent

character of the injury will permit.  Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  If

the underlying condition causing the disability has

become stable and nothing further in the way of

treatment will improve that condition, the healing
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period has ended.  Id.  The determination of when the

healing period ends is a question of fact for the

Commission.  Porter Seed Cleaning, Inc. v. Skinner, 1

Ark. App. 235, 615 S.W.2d 380 (1981).

In the present matter, an administrative law judge

awarded various periods of temporary total disability

benefits and temporary partial disability benefits.  The

Full Commission reviews an administrative law judge’s

decision de novo, and it is the duty of the Commission

to conduct its own fact-finding independent of that done

by the administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The

Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).

The parties stipulated that the claimant sustained

a compensable injury on May 2, 2014.  The claimant

testified that she injured her back while performing

employment services for the respondents on that date. 

An emergency physician diagnosed acute low back pain on

May 2, 2014.  The evidence demonstrates that the

claimant entered a healing period for her compensable

injury on May 2, 2014.  A treating physician took the
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claimant off work until May 19, 2014.  Dr. Barber opined

that the claimant was able to perform restricted work

after May 19, 2014, and the evidence corroborates Dr.

Barber’s opinion.  The record therefore shows that the

claimant proved she was entitled to temporary total

disability benefits beginning May 3, 2014 through May

19, 2014.  Dr. Nash took the claimant off work from June

23-27, 2014; the claimant therefore proved she was

entitled to temporary total disability benefits for

those dates.

The claimant testified that she returned to light-

duty work for the respondents on or about July 8, 2014. 

The claimant testified that she was unable to perform

light duty because she was suffering “loss of bladder”

as a result of the compensable injury.  The

determination of the credibility and weight to be given

a witness’s testimony is within the sole province of the

Commission.  Murphy v. Forsgren, Inc., 99 Ark. App. 223,

258 S.W.3d 794 (2007).  In the present matter, there is

no medical evidence of record corroborating the

claimant’s testimony that she suffered “loss of bladder”

as a result of the May 2, 2014 compensable injury.  The

Full Commission therefore does not find credible the

claimant’s assertion that she was physically unable to
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perform the assigned light work duty for the

respondents.

The record indicates that Dr. Hollis took the

claimant off work from September 14, 2014 through

November 2, 2014.  Because there is no evidence of

record showing that the claimant has reached the end of

her healing period for the compensable injury, the Full

Commission finds that the claimant was within her

healing period and incapacitated from earning wages for

the period September 14, 2014 through November 2, 2014. 

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved she was entitled to temporary total

disability benefits from May 3, 2014 through May 19,

2014.  The claimant also proved she was entitled to

temporary total disability benefits from June 23, 2014

through June 27, 2014, and from September 14, 2014

through November 2, 2014.  The claimant proved that an

evaluation by a neurosurgeon is reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2012). 

We find that the claimant is entitled to at least one

evaluation by a neurosurgeon, to be recommended by Dr.

Barber, an authorized treating physician.  There is

currently no evidence before the Commission
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demonstrating that the claimant is a candidate for

surgery.  

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing in part on appeal,

the claimant’s attorney is entitled to an additional fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.    

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents, in part, and Concurs, in
part.

Dissenting and Concurring Opinion

Inasmuch as the majority finds that the

claimant is entitled to temporary total disability

benefits after the end of her healing period, which was

no later than May 19, 2014, I dissent.  A review of the

medical records in this claim fails to reflect an

objective difference between the claimant’s pre-existing

back condition and her back condition relative to her

May 2, 2014, compensable injury which might account for
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alleged differences in her reportedly disabling

symptoms.  For example, treatment records from as far

back as 2007 reflect that the claimant had been

previously assessed with two bulging lumbar discs

consistent with a degenerative process which caused her

to seek medical treatment.  Moreover, a progress note

dated February 27, 2010, reflects that Dr. Cagle

attributed the claimant’s back complaints to

degeneration of her lumbosacral intervertebral discs. 

Furthermore, a CT scan of the claimant’s lumbar spine

taken simultaneously with the claimant’s May 2, 2014,

accident showed bulging discs consistent with a

degenerative process.  Likewise, an MRI study of the

claimant’s lumbar spine taken just two months prior to

the claimant’s May 2, 2014, accident, revealed no acute

findings, thus further supporting that the etiology of

the claimant’s back complaints is degenerative.

While I note that other symptoms to include

neck pain, debilitating problems with her feet, and

numbness in her upper extremities were added throughout

the course of the claimant’s medical treatment, her back

complaints remained relatively consistent, with a

noticeable spike in those complaints beginning after her

2008 motor vehicle accident.  The medical records in
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this claim show that the claimant’s complaints, to

include back pain and related symptoms, continued to

increase following her motor vehicle accident in 2008,

up until her work-related injury of May 2014.  Medical

records from February of 2014 reflect, in fact, that the

claimant was referred for an MRI of her lumbar spine due

to her worsening complaints.  

Further, a review of the medical records in

this claim demonstrates that the medical treatment the

claimant received for her back after May 2, 2014, was

consistent with the treatment she had received over the

course of her pre-injury treatment with Dr. Cagle and

Dr. Hollis for the same complaints.  For instance, the

claimant was referred for diagnostic studies for her

increasing complaints by Dr. Cagle and Dr. Hollis, and

both doctors prescribed the claimant medications to

manage her symptoms.  In addition, it appears that

lumbar surgery with Dr. Ricca was a consideration

following the claimant’s 2008 motor vehicle accident. 

Yet, in spite of medical records spanning from

2007 through 2014 showing that the claimant was under

regular medical treatment for, among other things, back

pain, she denied having any residual back pain when she

began working for the respondent-employer in December of
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2012.  This, in spite of the fact that the claimant’s

treatment for her ongoing back complaints included

prescriptions for potent narcotic pain medication which

the claimant had taken regularly since 2009. 

Notwithstanding the claimant’s testimony that these

medications are for pain other than back pain, the

record reflects that Dr. Cagle originally prescribed

these medications for all of the claimant’s symptoms, to

include her reported back pain. 

The claimant’s testimony fails to comport with

the preponderance of the medical evidence in this claim,

in that this objective medical evidence conclusively

proves the claimant was under ongoing treatment for her

back complaints for at least seven (7) years prior to

her May, 2014, injury.  Further, objective medical

testing conducted prior to the claimant’s May, 2014,

work-related injury, as compared to that which was

conducted afterwards, fails to show acute changes in the

claimant’s physical condition.  These factors combined

make the claimant’s testimony concerning changed

symptoms and her inability to work as a result of those

symptoms even less likely to be forthcoming. 

Based upon the above and foregoing, I find

that the claimant has failed to prove by a preponderance
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of the evidence that her condition has worsened since

she reached the end of her healing period for her May 2,

2014, work-related injury on or about May 19, 2014, at

which time she was returned to work; that she has

entered a new healing period for this injury; or, that

this injury has prevented her from being able to work

since that time.  Rather, the preponderance of the

credible evidence in this claim demonstrates that the

claimant suffered a temporary exacerbation of a pre-

existing degenerative back condition on May 2, 2014, in

the form of a strained muscle, and that the claimant

reached the end of her healing period for this injury no

later than May 19, 2014.  Therefore, the claimant has

failed in her burden of proving that she is entitled to

additional temporary total disability benefits after she

reached the end of her healing period on May 19, 2014,

and any additional temporary total disability after May

19, 2014, should be denied.

Moreover, as I find that the claimant has

reached the end of her healing period for her

compensable back strain, I further dissent from the

majority finding that the claimant is entitled to a one-

time evaluation by a neurosurgeon, in that the claimant

has failed to prove that this proposed medical treatment
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is reasonably necessary for the treatment of her

compensable back strain.

I concur, however, with the majority finding that

the claimant failed to present evidence that she

suffered urinary incontinence as a result of her

compensable back strain.

KAREN H. MCKINNEY, Commissioner


