
    

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G307920

DARLENE E. BURTNESS,
EMPLOYEE   CLAIMANT

CENTERPOINT SCHOOL DISTRICT,
EMPLOYER                                   RESPONDENT #1

ARKANSAS SCHOOL BOARDS ASSOCIATION WCT,
INSURANCE CARRIER                          RESPONDENT #1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND                      RESPONDENT #2

ORDER FILED JUNE 19, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondent #1 represented by the HONORABLE BETTY J.
HARDY, Attorney at Law, Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

ORDER

          This case comes before the Commission on

Respondent No. 1's Motion to Strike Argument in

Claimant’s Reply Brief.  After our consideration of the

respondent's motion and all other matters properly

before the Commission, we find that the respondent's
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motion should be denied.  However, we accept Respondent

No. 1's response to the claimant’s reply brief.

          The claimant appealed the Administrative Law

Judge’s opinion to the Full Commission in regard to

additional impairment or wage loss benefits.  The

claimant focused on wage loss disability benefits in her

initial brief, and in reply to the respondent’s brief,

addressed additional impairment. 

          The respondent’s argument is that the

claimant’s argument regarding additional impairment must

be stricken, because it must have been raised in her

initial brief, according to Maddox v. City of Fort

Smith, 346 Ark. 209 (2001) and Schueck Steel, Inc. v.

McCarthy Bros., 289 Ark. 436, 711 S.W.2d 820 (1986). 

The Maddox case involved an illegal exaction lawsuit in

Sebastian County Chancery Court and appealed to the

Arkansas Supreme Court.  Schueck involved an action to

foreclose on a lien, in Pulaski County Circuit Court and

appealed to the Supreme Court.  The Supreme Court

explained that arguments raised for the first time in a

reply brief are not considered, because the appellee is

not given a chance to rebut the argument. 

          The Arkansas Workers’ Compensation Commission

is not bound by technical or formal rules of procedure,

except as provided by the Workers’ Compensation Act, and
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is charged to conduct its proceedings in the manner that

will best ascertain the rights of the parties. Ark. Code

Ann. §11-9-705(a)(1).  A party may appeal the decision

of an administrative law judge by timely written

petition for review by the Full Commission. Ark. Code

Ann. §11-9-711(a)(1). All issues must be raised in the

notice of appeal. AWCC Rule 25.  Briefing is not

discussed in the Act.  The Commission’s Rule 18

discusses briefing but offers no guidance in this

instance.

          While the arguments of the parties in their

appeal briefs may be helpful, they are not required, and

they do not define the scope of the Full Commission’s

review.  That review must be de novo. Woods v. Best

Western, 32 Ark. App. 196, 799 S.W.2d 565 (1990). 

          In an effort to best ascertain the rights of

the parties, the most efficient solution to Respondent

No. 1's concern is to allow its response to the

claimant’s reply brief to be considered by the Full

Commission in the same manner as the other briefs filed

by the parties in this appeal.

          In the current claim, the Full Commission

denies Respondent No. 1's Motion to Strike but accepts

its response to the claimant’s reply brief.  Now, the
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Full Commission has the arguments of both parties on all

the issue.

          Therefore, after considering the respondent's

motion and all other matters properly before the

Commission, we deny Respondent No. 1's Motion to Strike

and accept its response to the claimant’s reply brief.

IT IS SO ORDERED.

                        _______________________________
                    KAREN H. McKINNEY, Commissioner

         
                        _______________________________

                   PHILIP A. HOOD, Commissioner


