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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F803838    
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EMPLOYEE                                   CLAIMANT

ARKANSAS STATE POLICE, 
EMPLOYER                                   RESPONDENT 

PUBLIC EMPLOYEE CLAIMS DIVISION,
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OPINION FILED JANUARY 14, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross-appeals an

Administrative Law Judge opinion filed September 17,

2014.  In said order, the Administrative Law Judge made

the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission    
        has jurisdiction over this claim.

2. The stipulations agreed to by the parties are    
        hereby accepted as fact.

3. The claimant has proven, by a preponderance of   
   the evidence, that she has sustained a fifteen   
   percent (15%) wage-loss disability in addition   
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   to her admitted permanent impairment which       
   respondents have previously accepted and paid.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 17, 2014 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715
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(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney dissents.

DISSENTING OPINION

          I dissent from the majority opinion finding

that the claimant has proven that she is entitled to

fifteen percent (15%) wage-loss above her permanent

physical impairment rating of sixteen percent (16%) due

to her 2008 compensable neck injury.  In my opinion, the

claimant has failed to prove that she is entitled to any

amount of wage-loss above her permanent physical

impairment rating pursuant to her compensable neck

injury of 2008.  Therefore, I dissent from this finding.

          A carefully conducted de novo review of this

claim in its entirety reveals that the claimant resigned

her position with the respondent-employer for reasons

unrelated to her 2008, compensable neck injury.  More
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specifically, the record clearly shows that, subsequent

and in addition to her compensable neck injury, the

claimant suffered from carpal tunnel syndrome.  The

claimant underwent left carpal tunnel release surgery in

February of 2013.  Thereafter, the claimant complained

to her treating physician, Dr. Abraham, of continuing

left-handed symptoms to include shooting pain, thumb and

finger numbness, and swelling.  A clinic note from Dr.

Abraham dated June 20, 2013, reflects that the claimant

was “unable to work consistently” due to these symptoms. 

Two months later, the claimant resigned her position

with the respondent-employer.  

          The credible testimony of the claimant’s

supervisor, Lt. Robert Speer, demonstrates that the

claimant resigned her position with the respondent-

employer due to complications from her ongoing carpal

tunnel issues, as opposed to any ongoing neck issues. 

In fact, the record reflects that, before she resigned

her position with the respondent-employer on August 22,

2013, the claimant had been released by her treating

surgeon, Dr. Tonymon, for her compensable neck injury in

May of 2010 following February 8, 2010, disc replacement
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1 I note that while the record is devoid of a medical report
to confirm this procedure, the claimant testified that she
underwent surgery to remove a bone spur from her replaced disc in
June of 2011, followed by a brief period of recovery.

surgery.1  Moreover, a return to work certificate dated

May 18, 2010, reflects that Dr. Tonymon released the

claimant to return to full, unrestricted duty effective

June 21, 2010, with regard to her 2008 compensable neck

injury.  

          Although the claimant testified that she could

no longer perform the basic functions of her position

due to her neck problems at the time of her resignation,

the credible testimony of Lt. Speer reflects that the

claimant failed to ever report these alleged

difficulties or to request job modifications pursuant

thereto.  According to Lt. Speer, the claimant’s job

modifications would have been accommodated had she ever

requested such modifications.

          Following her 2013 resignation from her

position with the respondent-employer, the claimant was

next treated for her cervical complaints with injection

therapy by Dr. Savu, who on September 4, 2013, noted

that no significant changes had occurred during that

period in which the claimant’s medical treatment for her

neck had lapsed.
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          Finally, the record reveals that the claimant

missed a substantial amount of work due to her carpal

tunnel issues after left carpal tunnel release surgery

in February of 2013.  Notwithstanding the claimant’s

self-serving testimony indicating otherwise, the record

is devoid of proof that the claimant’s work absences

resulted from her neck injury after June of 2011 and

prior to August 22, 2013, which was the date of her

resignation.  In fact, the record demonstrates that the

claimant failed to even complain of neck issues and

limitations to her supervisor after June of 2011 and

prior to her resignation.

          Based upon the above and foregoing, I find

that the claimant has failed to prove that she sustained

wage-loss above her anatomical impairment rating as a

result of her cervical injury of 2008 in that she has

failed to meet her burden of proof that her 2008

compensable neck injury is the major cause of her

current physical limitations.  Rather, the preponderance

of the evidence in this claim demonstrates that the

claimant’s current limitations appear to stem solely

from her ongoing carpal tunnel issues.  Therefore, I

dissent from the majority finding that the claimant has

sustained fifteen percent (15%) wage-loss above her
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anatomical impairment rating due to her 2008 neck

injury. 

                                                         
                      KAREN H. McKINNEY, Commissioner 

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I agree with the

majority decision that the claimant is entitled to

fifteen percent wage loss disability benefits in

addition to her permanent anatomical impairment. 

However, I disagree to the extent that I would award a

higher percentage of wage loss disability benefits.

          The claimant sustained a neck injury as a

result of motor vehicle accident.  The claimant was a

driver’s test examiner.  She was supervising a driving

test, when the driver stepped on the accelerator pedal

instead of the brake pedal, causing the vehicle to

strike a tree.  This occurred in April 2008.  She

underwent conservative treatment unsuccessfully.  A CT



Banks - F303838    8

scan eventually a disc protrusion at C5-6 and a

herniated disc at C6-7.  The claimant had surgery in

February 2010, at which time Dr. Tonymon replaced a disc

at C6-7.  A bone spur developed at that site, requiring

a second surgery one year later.  The claimant remains

on significant pain medication.

          The claimant returned to work but experienced

increasing problems.  On August 22, 2013, the claimant

resigned, due to her neck condition.  After her

resignation, she continued to receive treatment for her

neck.

          The claimant underwent a functional capacity

evaluation in February 2014, which placed her in the

light duty classification.  She gave her best in that

evaluation.  A vocational rehabilitation expert

identified some transferable skills as a result of her

high school education, work history and life experience. 

The claimant’s efforts to get a job had been

unsuccessful.

          The record supports the Administrative Law

Judge’s finding, affirmed by the majority, that the

claimant left her job as a result of her compensable

injury and the limitations resulting from it.
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          Motivation to return to work is one factor

which the Commission may consider in evaluating wage

loss disability.  The claimant’s attempts to return to

work in the four years after her injury, despite

significant and painful symptoms which were exacerbated

by the nature of her work, demonstrate the claimant’s

motivation to work.  The respondents’ suggestion that

the claimant is not motivated to return to work because

of her husband’s employment is both illogical and

speculative.  There is no evidence of his income, making

any conclusion on this suggestion speculative. The

claimant worked before and after her injury, in spite of

her painful injury and in spite of her husband’s

employment, meaning that she needed to work. Certainly

almost any full-time employment would provide more

income to the claimant than the amount she would receive

in workers’ compensation benefits based upon a ten

dollar per hour wage, meaning that she remains

financially motivated to work.

          The claimant has applied for jobs with Baptist

NEA Hospital, St. Bernard’s, U-Haul, and Abilities

Unlimited, pursuant to a program with a vocational

rehabilitation specialist, who noted the claimant’s

“desire to begin the return to work process
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immediately.”  These applications require submitting a

resume by electronic submission, which she did.  As of

the date of the hearing, she had not received a job

offer or returned to work. She received more job leads,

from the vocational rehabilitation specialist, the same

week as the hearing.  The claimant planned to complete

the application process for those job opportunities as

soon as her computer was operative, because it had been

disabled during a recent storm. 

          The claimant credibly testified as to her

limitations, while she was working and since her

resignation.  To perform her job, the claimant drove

across several counties, did paperwork, and rode with

driver’s test examinees, supervising the driving portion

of the exam.  She had to carry computers, eye exam

machines and a briefcase when she traveled to perform

the testing.  She was unable to work often, and on days

that she did work, she often had to go to bed upon

arriving home, with an ice pack for the night. Some

days, she had to lie down at work in a little-used file

room, due to her pain.  She could not move the equipment

she had to take with her for examinations.  She was

unable to perform her job duties as a driver’s license

examiner, which required excessive movement of her neck
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and extended periods of sitting.  Currently, she could

not sit, stand, ride in a car or drive a car for a long

period of time.  She had limited range of motion.  The

claimant testified that she worked at a computer for one

or two hours, sending resumes as directed by the

vocational specialist, and that holding her head in

position to work at the computer caused her to become

nauseated and to vomit.  She had to stop the work and go

to bed.

          The claimant’s husband corroborated this

testimony, stating that while she was working for the

respondents after her injury, she would come home from

work, get an ice pack for her neck and go to bed.  Her

neck condition worsened over time. Currently, if she

performed housework, she would be physically “down” for

a day or two, and spending time with her grandchildren

would cause her to be physically “down” for longer.  I

note that the “rule” was in effect, meaning that the

husband did not hear the claimant’s testimony.

          The claimant required Lyrica, Celebrex,

Cymbalta, a muscle relaxer, and hydrocodone, to manage

her pain and symptoms.

          In regard to the claimant’s hand surgery,

which is not part of this claim, the respondents
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suggested that her limitations were a result of that

surgery and not her neck.  This is also illogical,

because the claimant missed significant work time after

the neck injury and before her hand surgery.  The fact

that Lt. Speer, her supervisor, assumed that her

absences were related to her hand is too speculative

upon which to draw a conclusion.  The claimant’s

credibility is unsullied by the respondents’ assertions.

          After considering the claimant’s age (51 at

the time of the hearing), education (high school), her

motivation and attempts to return to work, her injury

and resulting pain and limitations, her need for

pharmaceutical management of her pain, and other

factors, I would increase the award of wage loss

disability from 15% to 75%.  The claimant has the

ability to perform some work at light duty, but has had

no success in her attempt to return to work despite

working with the vocational rehabilitation specialist.

          For the foregoing reasons, I concur in part

with but must respectfully dissent in part from the

majority opinion. 

                              
PHILIP A. HOOD, Commissioner


