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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G106796

VERONICA YOUNG, EMPLOYEE  CLAIMANT

CENTRAL MOLONEY, INC., EMPLOYER RESPONDENT

ACTION CLAIMS ADMINISTRATORS,
CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 15, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 17, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation
Commission has jurisdiction of
this claim in which the
employee-employer-carrier
relationship existed on June
11, 2011, at which time the
claimant sustained a
compensable injury at a
compensation rate of
$521.00/$391.00.
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2. This claim is not barred by the Statute
of Limitations, as a change of physician
request was timely made pursuant to Ark.
Code Ann.§11-9-702.

3. The respondents are liable for continuing
medical treatment pursuant to Rule 30,
although a local general practitioner can
prescribe her medication and/or physical
therapy as needed.

4. The healing period ended April 30, 2012,
based on Dr. Rosenzweig’s report. Further
conservative treatment was for pain
management. Therefore, the claimant is
not entitled to Temporary Total
Disability benefits or attorney’s fees.

5. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and
expenses within thirty (30) days of
receipt of the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

In affirming and adopting the decision of the

Administrative Law Judge, we note that the dissenting



Young - G106796 3

opinion questions the actions of the nurse case manager. 

We had considered the evidence of record and find no

such malfeasance. 

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part with and dissent in part from the

majority opinion. I agree that the claim was not time-

barred and that the respondents are responsible for

additional medical treatment. I dissent from the portion



Young - G106796 4

of opinion denying indemnity benefits and an attorney’s

fee. 

          The claimant’s injury manifested itself in

June 2011, and she received treatment including physical

therapy and medications. She returned to work after her

last visit with Dr. Gordon at the end of January 2012.

She redeveloped symptoms after she returned to work. The

claimant testified that the plant nurse, Judy Capel,

told her that Dr. Gordon had done all he could do for

her, so she asked for a change of physician to see a new

doctor who could do something for her. She continued to

have complaints of soreness and swelling in her right

wrist and radiating pain in her right shoulder and upper

arm, in March 2012, when she began treating with Dr.

Rosenzweig. Dr. Rosenzweig observed weakened grip

strength on the right, some limitation of range of

motion in the arm, and pain with impingement. He

observed osteoarthritic changes of the acromioclavicular

joint and a type 2 acromion, on x-ray. He observed

diffuse tenderness nonspecific across the wrist capsule.

His diagnosis was tendonitis of the wrist with overuse

syndrome, subacromial bursitis and impingement syndrome.

He prescribed steroids, arthritis medication, a muscle
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relaxer for spasms, and he stated that if her symptoms

did not improve on that course, a subacromial shoulder

injection or trigger point injection for the wrist would

be considered. He felt that her wrist and hand symptoms

might represent subclinical carpal tunnel syndrome.

The claimant returned to Dr. Rosenzweig on

April 30, 2012, with continued radiating arm pain and

wrist pain, although she reported some improvement. She

had worked without restrictions for two weeks, although

she was in training. Dr. Rosenzweig noted that she had

done her job for thirty years and that the “repetitive

action of swinging an 8-pound hammer on a daily basis is

surely taking its toll.” She required a wriststrap to

hold the hammer. His diagnosis was wrist tendonitis due

to overuse syndrome and subacromial bursitis of the

shoulder.  He observed diffuse tenderness to deep

palpation of her wrist.  He planned to continue to

observe her condition and symptoms, to maintain her

return to work without restrictions and with the use of

the wriststrap, and to see her in follow-up in one

month.  Dr. Rosenzweig made an addendum to the April 30,

2012 note, noting that the nurse case manager, Shy Cox,

visited him in his clinic, after the claimant had left
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the clinic.  In response to Dr. Rosenzweig’s

recommendation that the claimant return to the clinic in

follow-up in one month, “Ms. Cox recommended that we not

schedule a follow-up appointment but release her at MMI

and then have her come back if needed if there are any

residual issues.” Dr. Rosenzweig noted that the

claimant’s work slip stating that she would return for a

one month follow up “was changed at Ms. Cox’s

recommendation to a p.r.n. follow-up.”

The claimant returned to Dr. Rosenzweig on

September 17, 2012, with continued tendonitis and not

much improvement.  She continued to work using the 8-

pound hammer. He observed mild wrist tenderness and mild

Finkelstein’s test. He diagnosed De Quervain syndrome. 

He offered injections, which she declined, and topical

diclofenac.

The claimant saw Dr. Rosenzweig again on

January 18, 2013, with increasing right shoulder pain

for one month, which she related to throwing pallets and

lifting. She also continued to use the 8-pound hammer.

He noted that she stated it was very difficult to

maintain this level of work. His examination did not

suggest a full-thickness rotator cuff tear, although she
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had a partial tear according to the October 2011 MRI.

She had pain on impingement and tenderness at the biceps

tendon. His impression was recurring shoulder pain with

occupational hazard of swinging a hammer. He renewed her

prescription for an anti-inflammatory medication and

prescribed hydrocodone for pain. She was returned to

work without restriction and could follow-up as needed.

In May 2013, the claimant returned to Dr.

Rosenzweig with ongoing discomfort, increasing wrist and

shoulder pain, swelling in her hand, some grip weakness,

all sufficient to make her consider going to the

emergency room. Her pain was worse over the past couple

weeks and was a high level of pain. Dr. Rosenzweig

observed swelling in her hand and wrist, with

tenderness. His impression was overuse syndrome with

tendonitis and reactive swelling due to the inflammatory

process. Dr. Rosenzweig recommended that the claimant

work with left-handed duty only for two or three weeks

until her flare of symptoms "defervesces". He stated

that such a modification was appropriate when a flare

occurred which put “her safety ... in question.”  He

refilled her anti-inflammatory prescription. She was to

return as needed. The claimant was not returned to work.
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On June 7, 2013, Dr. Rosenzweig noted that the

claimant was not seen on that date, but was returned to

full duty, and that her current follow-up appointment

for June 25, 2013 had been cancelled by the case

manager. The claimant testified that her wrist and hand

were swollen and that she told the plant nurse that she

needed to see the doctor, but that she could not because

the nurse case manager cancelled her appointment. The

plant nurse instructed her to see Dr. Rosenzweig on June

13, and to get a note for the three days she would be

off work.

On June 13, 2013, Dr. Rosenzweig completed a

return to work slip stating the claimant could perform

left handed duty only and recommended rotation of her

job to limit her repetitive tasks to less than thirty

hours per week, to prevent continuous inflammation and

injury. This note was for June 10-13, 2013. The note

reflects that she was unable to be seen on June 13,

2013.

Subsequently, the claimant was terminated for

being off June 10 - 13, under the no-call, no-show

policy. The justification of her termination was then

changed to failure to submit to a functional capacity
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evaluation on October 24 or 25. The claimant explained

that she had been told not to use her right arm, but the

evaluator was going to make her use it, so she did not

submit to it. The evaluation was not ordered by her

physician. It was ordered by the nurse case manager.

Dr. Rosenzweig did not place the claimant at

maximum medical improvement on April 30, 2012. The nurse

case manager directed him to change his recommendation

that the claimant should return in one month to have her

come back as needed. The nurse case manager directed Dr.

Rosenzweig to release the claimant at maximum medical

improvement, but all he did was change her work slip to

say that she would follow up as needed.

First, Dr. Rosenzweig did not state that the

claimant was at maximum medical improvement, and second,

the only reason he changed her from a scheduled follow-

up appointment to one if needed was because the nurse

case manager instructed him to do so. His medical

opinion did not change. 

Considering the progress of her condition

after April 30, 2012, it is clear that the claimant

remained in her healing period, as she would until she

stopped performing the work which caused her problems
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and until she received adequate treatment. Dr.

Rosenzweig’s last opinions were that the claimant

required treatment and limited duty, which was not

accommodated.

Not only do I disregard the medical opinions

and directions of the nurse case manager in this claim,

I also recommend action to be taken in regard to this

behavior and overstepping. The nurse case manager is an

employee or agent of the third party administrator which

is the agent of the self-insured employer. The Arkansas

Workers’ Compensation Commission directly regulates the

behavior of the third party administrator and the self-

insured employer. The Commission has a duty and the

authority to address the behavior of the self-insured

employer, through its TPA and the TPA’s agent.

The respondents are able to direct from whom

the claimant receives treatment, but they are not the

medical providers. The nurse case manager’s activities

here cannot be considered the actions and opinions of

the authorized treating physician. The nurse case

manager’s activities are the actions of the respondents.

The respondents have the right to controvert a claim,

but they do not have the right to dictate a doctor’s
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opinion or to substitute their orders or opinions for a

doctor’s.

The nurse case manager’s active interference

with Dr. Rosenzweig’s treatment plan and with the

claimant’s care rises far above her duties of

utilization review to coordinate with providers to meet

a claimant’s health needs in a cost-effective way, and

reaches a level of advocacy for the insurer which is

inappropriate. Not only is this situation worthy of the

attention of the Commission, it is worthy of reporting

to the Arkansas State Board of Nursing. The Case Manager

Code of Conduct, promulgated by the Commission for Case

Manager Certification, upon which the Board of Nursing

relies for that certification in Arkansas, states that a

nurse case manager must only practice within her

credentials and education, that conflicts of interest

will be disclosed, that the nurse case manager’s client

is the individual receiving services (not the third

party administrator or self-insured), and that the nurse

case manager is to advocate for the client. Reporting to

the Arkansas State Medical Board may also be indicated

as her behavior could be construed as the practice of

medicine, despite the fact that she is not in fact a



Young - G106796 12

physician licensed to do so in Arkansas.

I would award temporary total disability

benefits from May 17, 2013 to a date yet to be

determined, because the claimant continues to suffer

pain, swelling, grip strength and other limitations, in

her arm and wrist as a result of her compensable injury,

for which treatment is available. The claimant was not

put in one-handed duty on May 17, 2013, or at any other

date, as Dr. Rosenzweig recommended. The claimant was

not able to work without pain, swelling and limitations

since the date of injury.  Certainly, for every period

that she did work since her 2011 injury, she required

treatment, and even after her extended absence from

work, her wrist and arm symptoms continued to worsen,

demonstrating that her healing period was not complete. 

See Pyles v. Triple F Feeds of Texas, 270 Ark. 729

(1980). It is quite obvious that, at a minimum, the

claimant entered a new healing period when Dr.

Rosenzweig put her on limited duty in May 2013. See Elk

Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W.2d 661

(1987). However, it is obvious that the claimant never

actually left her healing period, despite the nurse case

manager’s attempts to manipulate her care.
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For the foregoing reasons, I concur in part

with but dissent in part from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


