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Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 16, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has failed to prove by a
preponderance of the evidence that he
suffered a new injury or a recurrence in
June 30, 2010. Furthermore, he has failed
to prove that he suffered either a new
injury or an aggravation of a pre-
existing injury in November and December
of 2010 from cumulative trauma. The
claimant failed to present facts
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sufficient to support a finding that the
work he did for the respondent in
November and December of 2010, was such
to result in cumulative trauma to his low
back. Additionally, the claimant did not
prove, through objective medical findings
that his disc herniations were a result
of cumulative trauma from November or
December of 2010, and he failed to prove
that any cumulative trauma in November or
December 2010 was the major cause of his
disability or need for treatment.

2. Having found that the claimant did not suffer
a recurrence or compensable injury on June 30,
2010 or a compensable injury or aggravation
from cumulative trauma in November and
December of 2010, the claimant is not entitled
to TTD or medical benefits.

3. The claimant’s attorney is not entitled to an
attorney’s fee.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full
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Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion.  The claimant sought

a finding of compensability and benefits for two back

injuries.  The claimant had a specific incident injury

on June 30, 2010, and a specific incident and cumulative

trauma injury in December 2010.

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical
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services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

In order to prevail upon a claim for a

compensable injury to the back, which is not a specific

incident identifiable by place and time of occurrence,

the claimant must prove by a preponderance of the

evidence that she sustained an injury causing internal

or external harm to the body which arose of out of and

in the course of their employment and which required

medical services or resulted in disability or death. 

Ark. Code Ann. 11-9-102(4)(A)(ii)(b).  In addition, the

claimant must prove by a preponderance of the evidence

that the injury was the major cause of the disability or

need for treatment.  Ark. Code Ann. Sec. 11-9-

102(4)(E)(ii).  Finally, the claimant must establish a

compensable injury by medical evidence supported by

objective findings.  Ark. Code Ann. Sec. 11-9-102(4)(D). 
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The claimant has shown that he sustained a

specific incident compensable injury on or about June

30, when he was lifting a refrigerator and felt a pop

and immediate pain.  The mechanism of injury is

certainly consistent with lumbar injury. He told his

supervisor who sent him home.  He was seen on July 2, by

his physician.  He reported the refrigerator-lifting

incident to his physician, who noted objective findings

of degenerative change and mild scoliosis at that time. 

He was taken off work for a day.  He had experienced no

limitations in his ability to work due to his back from

the time of his surgery for his 2007 injury until June

2010.  His back was not symptomatic in June 2010.  The

claimant has satisfied all the elements of a compensable

injury arising on June 30 or thereabout.  The claimant’s

need for treatment was limited to the visit to Dr.

Samms.  After that, the claimant’s symptoms resolved

until December 2010.

The claimant testified that he developed

significant symptoms in December 2010.  He had worked

for one week in a new position, which required him to

bend repeatedly while working on a production line.  He

was required to put wires together, put them through a
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clip in each refrigerator as it came down the line, and

then screw down the clip.  Each day that week, he felt

weaker, and on Friday, he had significant pain.  This

was either a specific incident, because the symptoms

developed over a specific period of time, or a non-

specific incident because there was not a single moment

in which the injury occurred.  It developed over a week. 

Obviously, these activities were employment services.

The claimant saw Dr. Samms on December 4,

2010, who gave him pain medicine and a muscle relaxer. 

The records show that the claimant’s report to Dr. Samms

is consistent with his testimony.  Dr. Samms sent him to

Dr. Johnson.  He saw Canada on January 4, 2011,

reporting the same history.  He had pain in his low back

into his left buttock, thigh, and calf.  X-rays from

that date showed straightening of the lumbar spine and

disc space narrowing at L3 through S1.  Canada diagnosed

an exacerbation of his left lumbar radiculopathy in an

L5-S1 dermatome pattern, with lumbago due to

degenerative facet joint, mild degenerative disc disease

at L3-4, L4-5 and L5-S1, and a L4-5 left disc bulge.

Dr. Samms’ prescription of a muscle relaxer

and Canada’s observation of straightening of the lumbar
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spine on x-ray are sufficient to show the objective

finding of muscle spasms.  This is evidence of an acute

issue.  Disc space narrowing on x-ray, and the

herniations and degenerative change on the February 2011

MRI are also objective finding.

The acute findings of muscle spasms support

the claimant’s testimony.  He was able to work without

limitation up until the week preceding December 4, 2010,

when his new position which required bending repeatedly

affixing clips and wires to refrigerators on the

production line caused him increasing pain over the

week.

The claimant’s pre-existing and objective back

problems also support the existence of a new injury.  He

had a pre-existing condition which did not limit his

ability to work or to engage in personal activities

until the week of December 4, 2010, when a change in his

work duties caused him significant pain and limitations. 

Canada related his problems to the duties he performed

that week which exacerbated his old injury.  In the

spring of 2011, Canada suggested surgery to the claimant

more than once.

I also note that the claimant had only a disc
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bulge at L5-S1 in 2009, but in February 2011, the

claimant had a herniated disc at that level which came

into contact with the left S1 nerve root.  This is a

significant and objective change and is consistent with

the left-sided symptoms which predominate his

complaints.  The claimant was able to function, even

after his June injury, in his physically demanding

occupation, without complaint or limitation until

December 2010, when his duties changed.  His symptoms

arose immediately, but subtly, when he began his new

duties, and by the fifth day of work, he needed medical

care.  Causation is certainly proven in this case.

The claimant must also show that his December

2010 injury was the major cause of his need for

treatment.  The claimant did not need treatment for

almost six months prior to that injury.  He had not been

hindered in his ability to work since his 2007 surgery,

other than one brief episode in 2009 and one day in July

2010.  Yet, the claimant has been unable to work, under

medical advice and instruction, since his week of

performing the clipping job.  He has new objective

findings including a disc herniation contacting the S1

nerve root and acute muscle spasms.  The claimant was
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able to work without limitation until he changed duties. 

There is no question that the work he performed the week

leading up to December 4, 2010 was the major cause of

his need for treatment.  The medical records speak for

themselves, and his testimony is corroborated by the

records.

I would award the claimant appropriate

benefits for his compensable injuries.  The June 2010

injury satisfies the specific incident requirement, even

if its consequences were limited.  The December 2010

injury satisfies the gradual onset requirement.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


