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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G102653

CALVIN WITHERS, EMPLOYEE  CLAIMANT

PULASKI COUNTY, EMPLOYER RESPONDENT

AAC RISK MANAGEMENT SERVICES,
CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 22, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 25, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of this claim.

2 The employer/employee/carrier
relationship existed on or about March
17, 2011, when the claimant sustained a
compensable injury.

3 Based on an average weekly wage of
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$753.19, the claimant would be entitled
to compensation rates of $502.00 for
temporary total disability benefits and
$377.00 for permanent partial disability
benefits.

4. The respondents accepted the claim and
paid some benefits.

5. Claimant has failed to prove by a
preponderance of the evidence that his
need for additional medical treatment is
reasonable and necessary and causally
related to his compensable work-related
injury on March 17, 2011.

6. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional temporary total
disability benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

respectfully dissent from the majority decision.  This

pro se claimant appealed the Administrative Law Judge’s

decision denying his claim for additional medical

treatment and additional temporary total disability

benefits.  The claimant was injured on March 17, 2011,

when he experienced pain after moving boxes at work. 

The claim was accepted as compensable, and he received

medical treatment, including physical therapy, and

indemnity benefits.

MEDICAL BENEFITS

The claimant was seen on March 17, 2011, at

the Baptist Health emergency room, where he reported
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sharp pain to the right side of his back after reaching

for boxes in a cabinet.  He had no history of back

problems.  He was prescribed Flexeril and Lortab for a

thoracic strain.  On March 21, 2011, he was released to

light duty, but he was not at maximum medical

improvement.  Dr. Hixson took him off work on March 22,

2011, and returned him to work limited duty the next

day.  She prescribed physical therapy and Vicodin on

March 22 and 25.  On March 29, 2011, Dr. Hixson noted

that therapy had not helped yet.  He was to continue

physical therapy and Vicodin, and to engage in “no

activity until recheck.”  On April 7, 2011, Dr. Hixson

ordered an MRI.  He was to return to her afterward. 

Physical therapy resulted in 75% improvement.  He was to

continue physical therapy and medications, and to engage

in “no activity until recheck after MRI.”

On April 26, 2011, a thoracic MRI showed

“right-sided facet disease which appeared to protrude

into the right lateral recess and right neural foramen;

could be an extruded disc fragment; causes fairly

significant compressive effects on T10 nerve root on

right, and on right T9 nerve root in the foramen.”

 On May 2, 2011, Dr. Hixson referred the
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claimant to a neurosurgeon.  Physical therapy was

stopped.  He was to engage in “no activity until

recheck.”  She noted he had not been working since her

“no activity” recommendation.  

On May 10, 2011, Dr. Adametz noted some

abnormality at T9-10, which was facet disease or a disc

problem, or both.  He recommended conservative care. 

The claimant declined anti-inflammatories and steroids

due to other health issues, and Tramadol, because it did

not help.  The only treatment left was physical therapy. 

He was returned to work on May 10, 2011, with no lifting

more than 25 pounds.  On June 17, 2011, Dr. Adametz

recommended an injection. 

On August 3, 2011, Dr. Baskin also recommended

an injection for his thoracic spine facet problem with

disc bulge or fragment.  Dr. Baskin prescribed Lorazepam

and chiropractic manipulation, and planned an epidural

steroid or facet block injection if the claimant was not

improved.  He was taken off work for four weeks.  On

August 11, 2011, Dr. Riley performed chiropractic

manipulation.  He palpated mild spasms.  The claimant

was to continue using his TENS unit, and ice/heat.

On September 6, 2011, Dr. Baskin saw the
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claimant.  The chiropractic manipulation was not overly

helpful.  The claimant reported that he had been fired,

but he would go back to work if he had a job to which he

could return.  Dr. Baskin observed tight paraspinal

muscles.  He prescribed Percocet and planned an epidural

steroid injection.  On September 22, 2011, Dr. Baskin

prescribed a Lidoderm patch.  He released him to work at

light duty, but not from his care.  In a letter to the

claimant dated  October 11, 2011, Dr. Baskin reiterated

that the claimant could return to work if work was

available.  He encouraged the claimant to return to

work, even if he had pain.  Dr. Baskin recommended a

second neurosurgery evaluation, since the claimant was

still having problems, although he cautioned that it was

unlikely that surgery would be recommended.  Dr. Baskin

also defended himself against the claimant’s criticisms.

On December 2, 2011, Dr. Adametz noted the

abnormality at T9-10, and recommended epidural steroid

or facet block injections.  

On February 6, 2012, Dr. Baskin wrote to the

respondents’ attorney that the claimant’s work injury of

March 17, 2011 was not the major cause of his problem,

because his only objective finding was degenerative
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facet osteoarthritis of the thoracic spine, which is not

related to his work injury.  He also wrote that the

claimant should have been at maximum medical improvement

November 1, 2011.  There was no permanent impairment,

and he could return to his regular job without

restriction.  No further treatment was indicated.

On February 21, 2012, Dr. Adametz wrote that

the March 2011 incident was the major cause of his

problems, because the incident coincided with the onset

of his pain.   Dr. Adametz stated that he reached

maximum medical improvement by February 21, 2012, and

that he sustained a permanent anatomical impairment

rating of 3% to the body as a whole, based upon Table

75.2c of the Guides.  He could return to work with the

permanent restriction of no lifting over 50 pounds.

The claimant saw Dr. Ackerman on an apparent

change of physician order on November 13, 2012.  Dr.

Ackerman took the claimant off work until December 13,

2012.  Unfortunately, there is no other record of this

encounter.

The claimant has received limited results from

his treatment since March 2011.  Despite the question of

the presence of a disc fragment at T9-10 or the
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existence of some other pain generator, no further

diagnostic testing was performed.  As late as December

2011, Dr. Adametz recommended therapeutic injections,

which were not performed.  Dr. Ackerman felt there was

sufficient reason to take the claimant off work on

November 13, 2012 as a result of the thoracic injury. 

Further, Dr. Baskin clearly had a disagreement or a poor

relationship with the claimant, and his opinion as to

the claimant’s status was clearly influenced by this. 

His opinion as to causation was not based upon the

applicable standard, as was Dr. Adametz’s opinion, but

it was also contradicted by Dr. Adametz.  While the

claimant has not presented a defined course of treatment

to be awarded, it is a simple matter to award the

claimant reasonable necessary treatment by Dr. Ackerman

in the form of a follow-up visit to his initial

treatment at which time he felt that the claimant needed

to be off work for one month.  Thus, I would award the

claimant a return visit to Dr. Ackerman.

TEMPORARY TOTAL DISABILITY BENEFITS

The claimant was returned to work, light duty,

on May 10, 2011.  He did not return to work thereafter,

and on May 16, 2011, he was terminated pursuant to a
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personnel policy which required him to immediately

notify his supervisor of his ability to return to work

and which considered a failure to return to work as a

voluntary resignation.  The claimant testified that he

understood that he could not return to work on his own

initiative, that he had to be directed to return, that

he had contacted his supervisor on May 11, but was

terminated before he was able to get through to speak to

him.  The claimant was paid temporary total disability

benefits from March 18, 2011 through May 10, 2011.

It is clear that the claimant did not

successfully make his supervisor aware of his light duty

status “immediately” on May 10, 2011, but he made an

effort to inform his supervisor the next day.  He

understood that he was not to simply appear for work,

but had to return under his supervisor’s instruction. 

Thus he did not quit, but was unsuccessful in

communicating with his supervisor in the brief period of

time between his release to light duty and his

termination.  Thus, his termination should not be a bar

to his receipt of temporary total disability benefits.

The claimant was again taken off work on

August 3, 2011, by Dr. Baskin.  He was paid temporary
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total disability benefits from August 2, 2011 through

September 22, 2011, when Dr. Baskin released the

claimant to return to work.  I would award the claimant

indemnity benefits from September 23, 2011 through

November 12, 2012, because the claimant was released to

work but not returned to work by his employer.

The claimant was again taken off work, for one

month, on November 13, 2012, by Dr. Ackerman, whom he

saw pursuant to a change of physician, apparently.  I

would award the claimant temporary total disability

benefits from November 13, 2012 until December 13, 2012,

because the claimant had been taken off work by a

physician after being seen for his compensable injury

and because he was still in or had re-entered a healing

period.

In conclusion, I would have awarded the

claimant additional medical treatment in the form of a

return visit to Dr. Ackerman and additional temporary

total disability benefits from September 23, 2011 to

November 12, 2012, and from November 13, 2012 to

December 13, 2012. 
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For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


