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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 18, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations set forth above are
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reasonable and are hereby accepted.

3. Claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable injury to his
lumbar spine.

4. Because of the above finding regarding
compensability, the remaining
issues–whether Claimant is entitled to
reasonable and necessary medical
treatment, temporary total disability
benefits, an impairment rating and
permanent partial disability benefits
pursuant thereto, and whether he is
permanently and totally disabled and
entitled to a controverted attorney’s
fee–are moot and will not be addressed.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I dissent from the majority opinion. The claimant sought

benefits for a lumbar spine injury on or about June 4,

2009.

The claimant drove coast-to-coast for the

respondent employer for thirteen years before his

injury. The evidence shows that the claimant was able to

perform the duties of his job prior to June 2009.  In

2005, he was seen for fatigue, back pain and a review of

a chest x-ray. He was diagnosed with lethargy and

claudication (pain in legs and limping, related to blood

vessel diseases). In February 2006, he was diagnosed

with peripheral vascular disease. Dr. Stair noted that

the claimant’s ability to walk would be the same without
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peripheral vascular disease, due to his chronic

obstructive pulmonary disease. In March 2006, he was

diagnosed with low back pain that “sounds more

mechanical than claudication.” In August 2006, he was

diagnosed with hip and buttock pain that was possibly

claudication although his history was not “classic” for

it. At some time in 2006 the claimant underwent a

femoral artery surgery in his leg due to blockages. In

May 2007, he was diagnosed with back pain, leg pain and

leg weakness.

The claimant developed back pain and restless

leg syndrome, among other issues, for which Dr. Schultz

treated him beginning in June 2007 and until the carrier

took over his care. Dr. Schultz prescribed Percocet and

injections which enabled him to continue to work. 

On June 4, 2009, the claimant was driving for

the respondent employer. He stopped in West Memphis for

fuel. He was not having trouble, such as spasms or

numbness with his back or legs, other than his regular,

manageable back pain, on that date until he had an

accident while preparing to fuel his truck.  He was

standing on a step at a fuel pump, entering credit card

information, when he slipped off the step. He fell back
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against the step on the fuel tank of his truck, striking

his lower back. The step was on top of the fuel tank and

about four inches wide. He had immediate pain. His leg

was numb. He could not use it to drive or to operate the

clutch.

The claimant called his employer and asked for

another driver to take care of his load, because he was

not able to drive. There was no one to do that. He got

assistance from another driver at the fuel station to

park the truck. He rested. He did not improve, but in an

effort to adapt to the situation, around two or three

o’clock in the morning, he drove the truck from West

Memphis to Searcy, Arkansas. He could not use the

clutch, due to his pain and numbness, so he did not use

the clutch and instead forced the gear changes. He was

able to get to Searcy, because at that time of day,

there was no traffic. This was a two-hour drive. He took

the truck to the yard around five o’clock that morning.

There was no one from the employer at the yard then, so

he was unable to speak with anyone. He went to see Dr.

Ransom that day, June 5, 2009, reporting that he fell

backwards against the steps of his truck. He was the

doctor for the employer. Dr. Ransom diagnosed a recent
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fall with sprain of the lumbar spine, as well as, by

history, degenerative arthritis and degenerative disc

disease of the lumbosacral spine. He received a muscle

relaxer and anti-inflammatory medication. The claimant

thought his symptoms would resolve in a few days. They

did not.

Dr. Schultz saw the claimant on June 23, 2009.

I note that Dr. Schultz does not mention the accident on

June 4, 2004 in that report. This is consistent with his

previous reports which are essentially identical to the

first detailed report Dr. Schultz prepared after the

first visit in 2007, except for the “plan” portion in

which he adds treatment plan changes at the bottom of a

list. Paragraph 20 of the June 23, 2009 report and a

subsequent note on June 25, 2009, reflects that Dr.

Schultz wanted an MRI to investigate his new severe

radicular pain down the left leg. There was no notation

of severe radicular pain down the left leg in the

previous visit on March 24, 2009.

The claimant explained that he had driven all

day to get to West Memphis, and that he did not have any

problems. He had back pain, which was not unusual. After

he fell against the step, the pain was as if he had been
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shocked. He testified that the symptoms after the fall,

severe back pain and the inability to use his leg, were

new.

The claimant had an MRI scan in January 2009

and one on July 24, 2009. The radiologist stated the

July scan was unchanged from the January scan and showed

multilevel degenerative disc disease most marked at L3-4

and L4-5 and foraminal stenosis at L3-4 and L4-5.

Dr. Seale evaluated the claimant on August 19,

2009. The claimant reported that his back pain had been

controlled with Dr. Schultz’ treatment sufficiently to

allow him to continue to drive. He fell at work on June

4, 2009, causing his back and leg pain to significantly

worsen. His symptoms were getting worse. Dr. Seale

stated that the claimant had L3-4 and L4-5 severe

degenerative disc disease with bilateral foraminal

stenosis, which was a pre-existing condition worsened by

his June 2009 work injury; mild disc dessication at L2-

3, which was a pre-existing condition; and chronic low

back pain and left leg pain which was a pre-existing

condition worsened by his June 2009 work injury.  He

felt that physical therapy was appropriate to strengthen

his core, and that an injection was appropriate for
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pain. He planned to consider a TENS unit once the

results of the injection were patent. Dr. Seale stated

that the claimant’s “current symptoms are directly

related to his pre-existing chronic degenerative disc

disease of the lumbar spine, which were only aggravated

by work incident in June 2009.” Dr. Seale felt that he

could return the claimant to his pre-injury status with

treatment. He stated there was no impairment, because

there was no acute injury. He restricted the claimant to

no bending, no lifting over twenty pounds, no twisting

and no prolonged sitting or standing.

Dr. Frankowski, on August 24, 2009, noted that

the claimant’s pre-existing back pain had worsened after

his June 4, 2009 fall. He performed a right L4-5

transforaminal epidural steroid injection.

On September 9, 2009, Dr. Seale noted that the

claimant had new symptoms after his fall, even though he

did not have a “new acute injury.”

Lumbar muscle spasms were noted in June by Dr.

Schultz, in August and September by Dr. Seale, and in

September and October by the physical therapists.

Dr. Seale observed in October 2009 muscle

spasms. He explained to the claimant that he did not
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have an acute injury and therefore did not have a

compensable injury, because there were no objective

findings of a new injury. He suggested surgical

treatment at his own expense, and stated that his

symptoms were related to his pre-existing disease. He

released him at maximum medical improvement for workers’

compensation purposes.

Dr. Stair evaluated the claimant on June 10,

2010 who discussed the claimant’s arterial occlusions,

his right leg pain and back pain. He noted that the

claimant denied any claudication in his left leg. He had

pain in his right calf, which was not where his vascular

disease was located. He stated that the claimant’s right

sided pain was due to his back issues. He commented that

his walking would not be improved with vascular surgery

due to his chronic obstructive pulmonary disease and

“especially if his problem emanates from his back

anyway.”

Between June 4, 2009 and the date that Dr.

Seale released him, the claimant’s condition worsened.

He was unable to sit for very long. He could not get

comfortable, even if he walked. His leg hurt, but mostly

he had back pain. After his release, he was no longer
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1While this issue was not raised at the hearing, I do note
that this visit failed to satisfy the claimant’s right to a one-
time change of physician, because Dr. Arnold stated that he did
not agree to become the claimant’s treating physician, because
the claimant did not need a spine surgeon but instead needed a
pain management specialist, and because Dr. Arnold refused to
accept the claimant as his patient. See St. Joseph's Mercy V.
Lamb, 97 Ark. App. 248 (2007).

able to take the medications he needed. Dr. Seale

stopped treating him. 

The claimant was able to see Dr. Arnold once

pursuant to a change-of-physician order.1 Dr. Arnold did

not provide any prescriptions or treatment and refused

to take the claimant on as a patient. He opined that

lumbar facet blocks and rhizotomy were appropriate. He

stated that a permanent impairment rating was

appropriate, stating that the claimant had more pain

than he did from his pre-existing problems and new pain

to the leg. Dr. Arnold did not opined that it was not

realistic to think that the claimant could return to

truck driving. Dr. Arnold recommended pain management. 

The claimant saw pain management specialist

Dr. Ackerman on June 11, 2010, who felt that his

medications should be continued and that epidural

steroid injections would be appropriate. He had
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injections on June 24, July 6, and July 20, 2010, which

were Dr. Ackerman noted were helpful, but he could not

afford to continue that therapy. Dr. Ackerman added

Roxicodone to his medications in August 2010. In

September, Dr. Ackerman added spondylosis and

radiculopathy to his diagnoses of degenerative disc

disease and foraminal stenosis. He substituted Percocet

for Roxicodone. Dr. Ackerman’s notes from September 2010

to March 2014 indicate that he was compliant with his

medication regimen, that his ability to sleep fluctuated

but tended to remain around three hours per night, that

his pain was severe and increasing, and that he wanted

to return to work.

The claimant was still seeing him as of the

date of the hearing. He was the only physician treating

his back. Dr. Ackerman also performed injections, which

did not help.

The claimant’s pain on June 4, 2009 and

afterward was “very bad.” At the time of the hearing, he

had a lot of pain, if he did not take his medication.

His pain was about the same now, all the time. His pain

at the time of the hearing was a lot different than his

back pain prior to the injury. At the time of the
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hearing, his back hurt all the time, and without his

medication, he had constant involuntary jerky movements

in his leg. He had spasms in his calf. 

Prior to the accident, the claimant’s pain was

manageable and tolerable. After the accident, his pain

was constant and of a quality that he could not stand.

He did not have spasms in his calf or spasticity in his

leg, prior to the accident, but afterward, those

symptoms were constant. He did have pain in his calves,

due to a circulation issue, prior the injury, but that

resolved with surgery and some further care. He did not

have spasticity prior to the accident. 

The claimant took Oxycontin and Percocet,

prescribed by Dr. Ackerman. He took the Oxycontin, which

was a time-release medication, twice a day, and he only

took Percocet when he needed it for breakthrough pain.

Prior to the accident, the claimant did not need his

pain medication on a daily basis. After the accident, he

did.

There has not been a period of time in which

he was able to refrain from using the medication

prescribed by Dr. Ackerman. Without the medication, he

had a lot more pain and the problems in his leg. 
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The claimant was unable to return to work

after his fall on June 4, 2009. At the time of the

hearing, the claimant could not drive a truck for ten

hours after he took his medication. He was never awake

for ten hours after he took his medication. He took naps

during the day. He did not have a regular sleeping

routine, and he was not able to sleep well at night. He

slept two or three hours at a time, and then he was

awake for two or three hours. Exhaustion would catch up

to him, when he tried to be active. He had to stop doing

activities when his pain increased, in order to prevent

it from getting worse.

The claimant’s pain is localized in his lower

back. He could not sit in an eighteen-wheeler tractor-

trailer rig, driving hour after hour. The claimant

stated that he was in pain, after having been seated for

an hour during the hearing. He had discomfort, like

there was a weight on his back, at his beltline.

The claimant attempted to do physical

activities, but he was unable to get them completed. He

was unable to do mechanical work on vehicles, trucks or

cars. He could not do the bending, lifting, and twisting

necessary. He could not lift. He had not lifted in a
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long time. On a regular day, he walked around his home,

laid down, and took naps for up to a couple hours at a

time. He was bored. After forty-five years of driving a

truck, he was essentially housebound. This is consistent

with Dr. Ackerman’s records.

The claimant could not think of any kind of

work for which he had experience or training that he

could perform consistently, in his physical condition.

The claimant’s wife testified that she drove

him to the doctor’s appointments and that she knew his

medications. She had to work outside the home now,

because he could not work. She testified that he was

able to do nothing around their home except mow the

yard, and that she worried when she was gone to work,

because he fell.

ANALYSIS

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external
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physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

In workers' compensation law, an employer

takes the employee as he finds him, and employment

circumstances that aggravate preexisting conditions are

compensable. Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003). The claimant has

asserted that he sustained an aggravation of a pre-

existing noncompensable condition by a compensable

injury. An aggravation, being a new injury with an

independent cause, must meet the definition of a

compensable injury in order to establish compensability

for the aggravation. Id.

There can be no question that the claimant was

performing employment services at the time that he

slipped and struck his back against his truck, or that
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this was a specific incident identifiable by time and

place of occurrent. 

There is no question that the claimant had

medical evidence establishing the injury, supported by

objective evidence. The claimant had MRI evidence of

degenerative change as well as the observations of

lumbar muscle spasms, all objective in nature, which

supported the medical evidence that the claimant had

pre-existing degenerative changes which became more

symptomatic after the injury with the development of

left leg radicular pain, a new symptom. The medical

evidence also includes Dr. Seale’s opinions that the

claimant’s pre-existing condition was worsened by the

June 4, 2009 work injury and that his pre-existing

condition was aggravated by the work injury in June

2009. “A compensable injury must be established by

medical evidence supported by objective findings,”

according to Ark. Code Ann. Section 11-9-102(4)(D). The

Administrative Law Judge has confused the requirement of

objective findings with causation. The law does not

require that causation be proved by objective findings.

This evidence supports the medical evidence establishing

the claimant’s injury as a result of the accident, which
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was the significant aggravation of his pre-existing

condition.

I note Dr. Seale’s medical records reflect his

legal analysis and legal advice to the claimant’s that

the claim was not compensable because there were no new

objective findings. Dr. Seale’s mistake is in playing

workers’ compensation attorney instead of physician, and

his legal analysis is in error, as is the majority’s.

I also note that there was some mention of

claudication in the medical records but no firm

diagnosis before the injury and that Dr. Stair stated

that the claimant’s pain was more consistent with back

pain and radiculopathy than claudication, after the

injury. The records concerning claudication are a red

herring at best. 

The only question for compensability is

whether the claimant’s need for treatment was causally

connected to the work injury. A causal connection is

established when the compensable injury is found to be

"a factor" in the resulting need for medical treatment.

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004). In Estridge v. Waste Management, 343

Ark. 276, 33 S.W.3d 167(2000), the claimant had a pre-
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existing condition, but the need for medication and

surgery was caused or precipitated by the work injury.

There is a higher standard for causation for

other issues in workers’ compensation, major cause.

While major cause is not an element of compensability

here, it is an element for permanent benefits, and

importantly, the claimant’s circumstances satisfy the

higher standard of major cause as well. Ark. Code Ann.

Sec. 11-9-102(4)(F)(ii). Major cause is defined as more

than fifty percent (50%) of the cause. Ark. Code Ann.

Sec. 11-9-102(14). The major cause requirement is

satisfied if a compensable injury aggravates an

asymptomatic pre-existing condition, such that the

condition because symptomatic and requires treatment.

Wright v. St. Vincent Doctors Hosp., 2012 Ark. App. 153,

390 S.W.3d 779, Leach v. Cooper Tire & Rubber Company,

2011 Ark. App. 571.

In Pollard v. Meridian Aggregates, 88 Ark.

App. 1, 193 S.W.3d 738 (2004), the Commission mistakenly

found that major cause was not established where the

claimant had a preexisting back condition and a

subsequent compensable back injury, stating that the

claimant’s work injury had only aggravated a preexisting
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condition and had not caused the stenosis which had

eventually led to surgery and impairment. Relying on Wal

Mart Stores Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002), the Court of Appeals reversed the

Commission, remanding the claim for a determination of

benefits.

The court in Pollard noted that the doctor’s

opinion, that the pre-existing condition was eighty

percent of the disease process, was not determinative of

whether the compensable injury was the major cause of

the impairment. The court relied upon the facts that the

claimant’s back disease did not require surgery, or any

other medical treatment, prior to the compensable

aggravation, in its reversal of the Commission. It is

important to note as well that the claimant in Pollard

was not completely asymptomatic prior to his injury.

The court specifically found in Pollard that

there was no evidence that the claimant was assigned an

impairment rating for his preexisting stenosis, but

there was evidence that his impairment resulted from the

aggravation that caused his need for surgery. The need

for treatment, including surgery, and the resulting

impairment rating would not have occurred but for the
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work-related aggravation.

In the current claim, prior to the June 2009

incident, the claimant had degenerative disc disease,

for which he received medication and injection therapy

which enabled him to continue to drive for the

respondent employer. He was a coast-to-coast truck

driver which was a physically demanding job that could

not be performed without effective control of any

significant pain. There had been no suggestion of

surgery prior to the accident.

Once the claimant slipped on the step while

putting fuel in his truck on June 4, 2009, and fell

against his truck, striking his lumbar spine against the

truck, the claimant has been unable to return to driving

and required narcotic pain medication to control his

pain. The claimant experienced a significant change in

his symptoms at the time of the compensable injury,

sufficient to satisfy the standards of compensability.

His pain was much worse. He could not control his pain

with the same prescriptions he had prior to the accident

or with more powerful prescriptions. Dr. Schultz noted

almost immediately after the accident, that the claimant

had developed new, severe radicular leg pain. Dr. Seale



Windemaker - F905116 21

recommended surgery.

The claimant experienced a significant change

in his condition sufficient satisfy both the lower

standard of causation, because the injury was a factor

in his increased symptoms and need for treatment of his

increased pain and symptoms and his new leg symptoms,

and the higher standard of major cause, because there

was a significant change in the claimant’s symptoms and

need for treatment after the accident. The claimant has

established the compensability of the aggravation of his

pre-existing condition.

Arkansas Workers’ Compensation law provides

that when an injured worker’s disability condition

becomes stable, and no further treatment will improve

that condition, the disability is deemed permanent. A

worker who sustains an injury to the body as a whole may

be entitled to wage-loss disability in addition to his

anatomical loss. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961). The wage-loss factor is the extent to

which a compensable injury has affected the claimant’s

ability to earn a livelihood.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001). In order

to be entitled to any wage loss disability in excess of
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permanent physical impairment, the claimant must first

prove by a preponderance of the evidence that he

sustained permanent physical impairment as a result of

the compensable injury. Wal-Mart Stores, Inc. v.

Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v.

Harvest Foods, 64 Ark. App. 141, 987 S.W.2d 278 (1998).

If the employee is totally incapacitated from earning a

livelihood at that time, he is entitled to compensation

for permanent and total disability. See Minor v.

Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d 504

(1962). Objective and measurable physical or mental

findings, which are necessary to support a determination

of “physical impairment” or anatomical disability, are

not necessary to support a determination of wage loss

disability. Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).

In determining the extent of permanent

disability, the Commission may consider, in addition to

the evidence of permanent anatomical impairment, the

claimant’s general health, age, education, work

experience, attitude, interest in rehabilitation, degree

of pain, and any other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. Sec.
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11-9-522(b)(1); Glass, supra; Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276

(1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987).

For an award of permanent benefits, the

compensable injury must be the major cause of the

disability or impairment.  If the injury combines with a

pre-existing disease or condition, or the aging process,

to cause or prolong the disability, permanent benefits

are available only if the compensable injury is the

major cause of the permanent disability or need for

treatment. 

Ark. Code Ann. Sec. 11-9-102(4)(F)(ii).  

The claimant has established his entitlement

to permanent total disability benefits. The record

substantially reports the conclusion that he cannot

return to gainful employment as a result of his work

injury. 

Dr. Arnold opined that the claimant should

have a permanent anatomical impairment rating. The

claimant had pre-existing severe degenerative changes

and new severe radicular leg pain and increased back

pain which arose out of the work accident. He required
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daily and regular narcotic pain medication to control

his pain, as well as regular use of narcotic medication

to control breakthrough pain. He had been prescribed

epidural steroid injections which helped him, but which

he could not afford. The claimant was able to maintain

his one-acre property, by using a riding lawn mower to

mow one half the yard on one day, and the other the half

on a different day. Using the lawnmower longer than that

in one day was too painful. In general, he spent his

time at home, in his bed, due to his pain and leg

instability.

The claimant’s regular and daily use of

narcotics prevents his return to any employment as a

driver, as well as to many other types of employment. In

addition, physically, the claimant cannot return to work

as a truck driver. Dr. Arnold stated that the idea that

the claimant could return to truck driving was

unrealistic. The claimant could not sit as long as his

job required, and the condition of his leg made

operating the truck impossible. Dr. Seale’s opinion that

he could return to work is nonsensical in light of the

claimant’s condition treatment and symptoms. In fact, it

appears from Dr. Seale’s statement that the claimant
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should pursue surgery under his own insurance, that Dr.

Seale felt that the claimant did have significant

problems and limitations, but that he let his amateur

lawyering interfere with his true purpose which was to

address the claimant’s medical needs.

The claimant has driven a truck for a living

since 1968. Truck driving and related mechanical work

are the only types of jobs he has ever had. The claimant

did not finish high school, and in fact did not finish

seventh grade, and has no training for office work. The

only other training he had was to do institutional

cooking. This occurred before he was nineteen years old,

but he never worked in that field. Certainly he could

not be expected to stand for a full workday doing the

physically demanding job of institutional cook,

especially with a fifty year gap between that training

and now. The claimant is sixty-eight years old, with

health issues in addition to his back and radicular leg

pain.

Dr. Ackerman noted that the claimant wanted to

be able to return to work in his records from June 2011.

There is nothing in the record to suggest that the

claimant is unwilling to return to gainful employment.
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There is plenty of evidence to show that the claimant is

unable to return to gainful employment.

As addressed earlier, the claimant’s would not

have the severe pain and severe radicular pain, nor

would he require the amount of narcotic medication or to

take it regularly, nor would surgery have been

recommended, nor would he have had to stop driving a

truck, nor would he have had to curtail his physical

activities almost completely, if not for the work

accident. Thus, despite having an active pre-existing

condition, the claimant’s work accident was the major

cause of his significant increase in symptoms,

limitations, and need for treatment, as well as the

extent of his treatment.

Considering the claimant’s injury, his need

for medication including narcotic medications on a

regular basis, his pain, spasms, and spasticity, the

limited variety of his work history, his very limited

education, his skills and his advanced age, the

conclusion is inescapable that he is permanently totally

disabled.

I would award the claimant permanent total

disability benefits for his compensable low back injury.
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I would award the claimant additional medical benefits

as reflected in the treatment of record and continued

treatment as directed by Dr. Ackerman. I would award

temporary total disability benefits from the date of the

injury until the date that Dr. Seale released him at

maximum medical improvement, although I do note that the

claimant would enter a new healing period if the surgery

Dr. Seale proposed was performed, at a minimum. I would

also award an attorney’s fee.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


