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COTTINGHAM & BUTLER CLAIMS SERVICES,
CARRIER/TPA RESPONDENT
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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MICHEAL L.
ALEXANDER, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 10, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier
relationship existed on or about May 16,
2011, when the claimant sustained a
compensable injury to multiple body
parts.
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3. Based on an average weekly wage of
$409.17, the claimant would be entitled
to compensation rates of $273.00 for
temporary total disability benefits and
$205.00 for permanent partial disability
benefits.

4. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional medical benefits
which are reasonable, necessary or
related to her work-related injury.

  
5. Claimant has failed to prove that she is

entitled to additional temporary total
disability benefits. 

6. All other issues are reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion.  The pro se

claimant sought additional benefits for her admittedly

compensable injury to her low back.

This injury meets all the elements of

compensability. Dr. Thomas recommended further treatment

of the claimant’s compensable injury on April 16, 2012,

after he reviewed the results of her functional capacity

evaluation.  His recommendations were:

At this point, I am going to keep the patient
at light-duty.  I recommend either a
psychiatric evaluation or a second opinion
prior to releasing the patient.  I recommend
her following up in two months’ time.

Finally, I do not see any obvious problems
neurologically with the patient, however, she
firmly believes in her mind that she has been
injured severely.  This is why I think seeing
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a psychiatrist would help bring some insight
into the situation and hopefully help the
patient realize the overall picture.

The independent medical records review, which

did not include an examination of the claimant, supports

Dr. Thomas’ opinion, in that the claimant should have

been improving, but had not. 

Dr. Thomas’ opinion demonstrates his concern

that there is a psychological overlay imposed upon her

compensable back injury.  The Commission has previously

addressed overlay in Herron v. Medicalodge Progressive

Care, Full Commission Opinion filed July 28, 2009 (WCC

No. F213823), in a claim concerning permanent total

disability.  The Commission observed:

that part of the claimant's compensable injury
may be "overlay," as the claimant's mode of
expressing pain includes crying, shaking and
moaning.  "Overlay" is defined in DORLAND'S
ILLUSTRATED MEDICAL DICTIONARY, Edition 28, as: an
increment; a later addition superimposed upon
an already existing mass, state or condition. 
Also from DORLAND'S, psychogenic overlay is
defined as: the emotionally determined
increment to an existing organic symptom or
disability.  However, one cannot suffer
"overlay" without an underlying condition, and
"overlay" is not severable from the underlying
condition.  Here, the underlying condition is
the claimant's compensable back injury.  Any
"overlay" stems from, and is part of the
compensable injury.

Dr. Thomas, with the benefit of all the
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medical records, including the functional capacity

evaluation report, and with the benefit of his

interaction and observation of the claimant, felt that

her treatment required a psychiatric evaluation and that

she remained limited to light-duty work.  This is

sufficient evidence to find that his recommendations are

reasonable necessary treatment of her compensable

injury.

In regard to the language in the claimant’s

appeal seeking payment on her offer of settlement, the

claimant must understand that this was not identified as

an issue for the hearing and is not properly before the

Commission at this time. Even if it was, the Commission

cannot act on her demand.  

A settlement, in this context, is an agreement

between the injured employee and the employer/insurance

company, in which money is exchanged for the termination

of a claim arising out of the injury.  An offer of

settlement is not binding upon any party.  To be binding

upon the employer and the insurance company in this

claim, the employee’s offer must be accepted by the

employer and the insurance company, and then it must be

approved by the Commission.  The employer and the
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insurance company have not accepted the offer of

settlement, and they are under no obligation to do so. 

For this reason, in regard to the offer of settlement,

there is nothing owed by the employer or insurance

company and nothing for the Commission to enforce.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


