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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 22, 2014.  The administrative law judge

found that the claimant did not prove he was entitled to

additional medical treatment or additional temporary total

disability benefits.  After reviewing the entire record de

novo, the Full Commission reverses the administrative law

judge’s opinion.  The Full Commission finds that surgery

provided by Dr. Crowell was reasonably necessary in
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connection with the compensable injury.  We find that the

claimant proved he was entitled to additional temporary

total disability benefits and a 13% anatomical impairment

rating.  

I.  HISTORY

Ronnie Whitty, age 45, testified that he had been

employed as a groundskeeper for the respondents.  The

parties stipulated that “an employee-employer-carrier

relationship existed on July 28, 2011, at which time the

claimant sustained compensable injuries.”  The claimant

testified, “The day of the injury, we had to go out and run

an auger.  And I was running that auger to put posts in the

ground....I was back there putting the holes in the ground

and the last I remember was the auger was spinning me, head

over heel, and it knocked me out, I guess.”  

According to the record, the claimant was treated at

Jefferson Regional Medical Center on July 28, 2011: “Using

auger at work hit some roots and threw him down causing pain

in neck and between shoulder blades....Patient can’t move

his shoulders due to pain and has tingling sensation in his

legs bilaterally.  Pain is more in lower back when he tries

to move his legs.”  The diagnosis was “Back pain.”  An x-ray
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of the claimant’s cervical spine was done on July 28, 2011,

with the impression, “No compression fracture of the

cervical vertebrae is demonstrated.”  An x-ray of the

claimant’s thoracic spine was taken on July 28, 2011, with

the impression, “Slight decrease of the vertebral heights of

T7, T8 and T9.  We cannot be certain if these are chronic or

acute findings.  Clinical correlation is recommended.  If

indicated, CT scans may need to be considered for further

evaluation.”  An x-ray of the claimant’s lumbar spine was

done on July 28, 2011, with the impression, “No compression

fracture of the lumbar vertebrae is demonstrated.”  The

claimant was discharged home on July 28, 2011 and was taken

off work.      

It was reported on August 1, 2011, “Pt. states he was

operating a power post hole digger when the auger caught an

obstruction and he was swung around and thrown to the

ground.  He is complaining of pain in his upper and lower

back, and a bulge in the center of his upper abdomen which

was not present prior to the accident.”  Physical

examination of the claimant’s back included a notation of

“spasm.”  The claimant was kept off work.  Physical

examination of the claimant’s neck on August 8, 2011 showed
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“Spasms of neck muscle.”  Physical examination of the

claimant’s back on August 8, 2011 included the notation,

“Thoracic and lumbar paraspinous muscle spasms.”  The

diagnosis was “Sprains and strains of neck, Sprains and

strains of back, thoracic, Sprains and strains of back,

lumbar, Ventral Hernia, and Injury to Abdominal Wall.”  

Dr. Michael Sutherland reported on August 17, 2011: “He

has been referred by Dr. Alexander for a consultation.  This

visit is covered under Worker’s Compensation for the

evaluation of his ventral abdominal wall hernia.  HPI:

Patient complains of ventral hernia, unspecified, located

primarily in the epigastric region....It began 3 weeks ago. 

The onset of pain occurred [when] he was working with [an

auger] and it hit a root and threw him.  He has been having

back and abdominal wall pain since that time.  He

characterizes it as aching and sharp.  It is of moderate

intensity.  This is the first episode of this type of

pain....There is a slight fullness over the right rectus

muscle but no fascial defect is noted.  The abdomen is

diffusely tender to palpation but no peritonis (sic) may be

elicited.”  Dr. Sutherland assessed “Epigastric abdominal

pain” and “Abdominal muscle wall strain....I do not
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appreciate a hernia on exam and there is no evidence of an

acute abdomen.  I would continue NSAIDs and pain meds with

+/- use of muscle relaxants and f/u in 4-6 weeks if not

improved.  This appears to be a muscle strain or a rectus

sheath hematoma.”  

An MRI of the claimant’s cervical spine was taken on

September 2, 2011, with the impression, “Degenerative disc

disease with mild annular bulges at C5-C6 and C6-C7.”  An

MRI of the claimant’s lumbar spine was taken on September 2,

2011, with the impression, “1.  Degenerative disc disease

and mild annular bulge at L1-L2 level.  2.  No focal

protrusion or canal stenoses.”  

Dr. Sutherland planned on September 27, 2011, “With

persistence of pain in the area and the more localized

nature of the pain I have requested a CT of the abdomen and

pelvis with oral and IV contrast.  If there is a fascial

disruption it should be evident on this study.”  A CT of the

claimant’s abdomen and pelvis was taken on October 14, 2011,

and Dr. William Lim provided the following interpretation:

“1.  Small fat-containing umbilical hernia.  2.  Nonspecific

trace free fluid in the posterior inferior pelvic area.  3. 

No other significant abnormality is demonstrated.”  
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Dr. Sutherland reported on October 17, 2011, “CT

Abdomen and Pelvis with contrast: shows an area of muscle

necrosis and fat replacement in the bilateral rectus

muscles.  There is no evidence of significant hernia or

hernia in the area of the patient’s complaints....His pain

is likely due to the muscle necrosis/atrophy and fatty

replacement.  No hernia is seen.  I have referred him back

to his pain physician.  Future follow-up appointments will

be scheduled on a p.r.n. basis.”

Dr. W. Brent Sprinkle evaluated the claimant on October

18, 2011 and assessed “Cervical degenerative disc disease,

Cervical myofascial pain, Cervical facet mediated pain,

Lumbar degenerative disc disease, Lumbar myofascial pain,

Lumbar facet mediated pain, Cervical thoracic lumbar strain,

Likely old thoracic compression fractures.”  Dr. Sprinkle

planned additional diagnostic testing.  Dr. Sprinkle

returned the claimant to restricted work, “No bending, no

lifting over 15 lbs., no twisting and no prolonged sitting

or standing.”  An MRI of the claimant’s thoracic spine was

taken on October 25, 2011, with the impression, “1.  Normal

MRI examination thoracic spine.”  A whole-body bone scan on

October 25, 2011 was normal.  
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The claimant followed up with Dr. Sprinkle on November

1, 2011:

Follow for diffuse spine complaints, the worst     
          being in the thoracic and lumbar paraspinals.  

The bone scan thoracic MRI are essentially normal.
He tried pain medicine muscle relaxers and         

          physical therapy, cannot find evidence of her      
          (sic) tried anti-inflammatory....

His last remaining treatment option would be       
          trigger point injections he declined this today.  

There is nothing objective to justify permanent    
          work restrictions, I think the pre-existing        
          degenerative changes could aggravated (sic) by his 
          work injury.  

Aside from a trigger point injection think [he] is 
          at maximum medical improvement.  Think he has a 0% 
          impairment rating as it pertains to the spine.
  

Dr. Sprinkle stated that the claimant could return to

work at regular duty on November 1, 2011.  However, the

claimant treated at Jefferson Regional Medical Center on

November 16, 2011, where he was diagnosed with neck sprain,

back sprain, and injury to abdominal wall.  The claimant was

again taken off work.    

A Nerve Conduction Study of the Upper Extremity was

done on December 8, 2011, with the impression, “1. 

Bilateral carpal tunnel syndrome.  2.  Mild bilateral ulnar

sensory neuropathy (see lower extremity report).  3.  No

electrophysiological evidence for cervical radiculopathy.” 

A Nerve Conduction Study of the Lower Extremity was done on
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December 8, 2011, with the impression, “1.  Mild generalized

sensory axonal polyneuropathy.  2.  No electrophysiological

evidence for lumbar radiculopathy.”      

The record indicates that the respondent-carrier

arranged for the claimant to be seen by Dr. Scott M.

Schlesinger.  Dr. Schlesinger reported on February 6, 2012:

“This 43-year-old male presents with a chief complaint of

low back pain, neck pain, upper back, and lower

extremities.... This occurred when he was on the ground and

a machine got caught on something and threw him off....He

has had physical therapy which did not help.  He has not

worked since his injury....I am very doubtful I am going to

be able to solve his problems but we certainly could give it

an attempt to improve his condition with epidural steroid

injections.  This is certainly a very complicated situation

with a poor prognosis for return to normal function as he

has hurt for so long.  Just by reading the reports I do not

think there is going to be anything to give him an objective

disability rating for.”  

The claimant followed up with Dr. Schlesinger on

February 13, 2012: “I have now reviewed the MRI scan of his

entire spine.  These studies show degenerative changes only. 
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There is no evidence of a surgical problem.  I think we are

going to have to manage him conservatively.  We will set him

up for epidural injections at the cervicothoracic junction

area and hope that this gives him significant relief.  We

will also get him a TENS unit and traction unit to see if

this helps.”  

The parties stipulated that “the Medical Cost

Containment Division approved a change of physician on

February 16, 2012 from Dr. Sprinkle to Dr. Schlesinger.” 

The claimant was provided physical therapy visits beginning

February 28, 2012.  Dr. Schlesinger performed cervical

epidural steroid injections on March 13, 2012 and March 27,

2012.  Dr. Schlesinger reported on April 24, 2012, “The

epidural injections just did not give him any lasting

relief.  I have visited with Mr. Whitty and definitely do

not feel that there is any surgical treatment for this

problem.  The only thing left we could attempt would be

facet injections at C4-5, C5-6 and C6-7....There is not

going to be anything to give him a permanent impairment

rating for regardless.”  Dr. Eren Erdem performed a cervical

facet joint injection on June 13, 2012.         
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The parties stipulated that “the case was controverted

after Dr. Schlesinger’s report of August 24, 2012.”  The

Full Commission notes that there is not an August 24, 2012

report included in the record.  The claimant testified that

he returned to work for approximately three days; however,

“I didn’t do any physical work.  I didn’t do any light-duty

work.  I just sat in the chair.  I wasn’t even able to sit,

that’s how much pain I was in through my neck and back at

that period of time.”  Keith Ross, the respondent-employer’s

facility manager, testified, “Mr. Whitty came to me after

attempting to come back to work.  He made an attempt for I

think two to three days.  And he just came to me and told me

he was in too much pain.  So I turn took him to Ms. Anderson

who works in our personnel department.”  Cynthia Anderson, a

human resources representative for the respondents,

testified at the hearing and agreed that light work duty was

not available for the claimant.    

Dr. Bernard Crowell began treating the claimant on

January 10, 2013: “This is a 43-year-old male complaining of

neck pain and back pain after an injury.  He was treated by

Dr. Schlesinger and underwent steroid injections of the

cervical spine and lumbar spine.  He is still complaining of
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pain.  He uses a cane for ambulation....X-rays of his

cervical spine reveal collapse of disc space at C5-C6 and

C6-C7.  X-rays of the lumbar spine reveal collapse of the

disc space at L1-L2.  IMPRESSION: 1.  Degenerative disc

disease of the cervical spine at C5-C6 and C6-C7 with

radiculopathy and chronic neck pain and spondylosis.  2. 

Degenerative disc disease of the lumbar spine area as noted

on prior studies from 2011 with collapse of disc space at

L1-L2.”  

An MRI of the claimant’s lumbar spine was taken on

January 15, 2013, with the impression, “No evidence for

compression fractures lumbar vertebral body.  Desiccated

disc with narrowed disc interspace at L1-2 with anterior

disc osteophyte complex is noted.  Desiccated discs are also

seen at L2-3 and L4-5.”  Dr. Crowell reported on January 22,

2013: “He has undergone the MRI scan of his cervical and

lumbar spine area.  He is here to go over the results.  He

is still complaining of some extreme neck pain, along with

low back pain....The MRI scan of the cervical spine revealed

degenerative disc disease at C5-C6 and C6-C7 with anterior

and posterior osteophytes noted with neuroforaminal stenosis

noted secondary to osteophytes.  The MRI scan of the lumbar
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spine revealed moderate disc desiccation at L4-L5 and L1-

L2....After careful consideration with the patient

recommendation will be for operative intervention.  This

will be an anterior cervical discectomy with interbody

fusion at C5-C6 and C6-C7.”  

Dr. Crowell performed surgery on February 1, 2013: “1. 

Anterior interbody diskectomy, decompression, C5-C6.  2. 

Anterior diskectomy, decompression, C6-C7.  3.  Bone marrow

aspiration.  4.  Application of intervertebral biomechanical

device, Alphatec size 8 cage.  5.  Application of

intervertebral biomechanical device, Alphatec size 7 cage. 

6.  Anterior instrumentation and placement of Uniplate.  7. 

Allograft for spine surgery only, use of Healos.”  The pre-

and post-operative diagnosis was “1.  Degenerative disease

of the cervical spine at C5-6 and C6-7.  2.  Neural

foraminal stenosis.  3.  Neck pain.  4.  Radiculopathy.”  

Dr. Crowell reported on February 14, 2013, “Mr. Whitty

returns to the office today.  He is status post cervical

fusion.  He is complaining of mild decrease in sensation in

his hands.  He feels much better.”  Dr. Crowell assessed “1. 

Status post cervical fusion doing well.”
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Dr. Crowell informed the claimant’s attorney on April

9, 2013, “I have had a chance to review the information

which you sent me.  I believe his job injury aggravated a

pre-existing condition.  Studies of the cervical spine

revealed degenerative changes which causes neck pain and

radiculopathy.  The extent of these findings would not be

related to the injury which he described.  In all likelihood

this is why he was denied his workers compensation claims.”  

Dr. Crowell noted on May 14, 2013, “Mr. Whitty returns

to the office today he is status post cervical fusion. 

Overall he is feeling much better and she (sic) has a

history of chronic low back pain.  He is reporting pain in

the right lower extremity.”  Dr. Crowell assessed “1. 

Status post cervical fusion for severe degenerative disc

disease with neuroforaminal stenosis.  Patient complaining

of numbness in his hands worse at night when lying on his

abdomen.  Chronic low back pain with radiculopathy right

leg.”  

The claimant returned to Dr. Crowell on July 16, 2013:

“He is status post cervical fusion.  His biggest complaint

is decreased sensation pain in both right and left hand

right hand worse in the left hand.  He also has some mild
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pain in his shoulder blades.  He has a history of

degenerative disc disease lumbar spine with radiculopathy

into his leg.”  Dr. Crowell assessed “1.  Status post

cervical fusion for degenerative disc disease central

neuroforaminal stenosis cervical spine.  2.  Carpal tunnel

syndrome right and left hand.  3.  Degenerative disc disease

lumbar spine radiculopathy.”    

Dr. Crowell corresponded with the claimant’s attorney

on November 4, 2013:

This letter is written regarding my patient, your  
          client Mr. Ronnie Whitty....The question again     
          queried by you is that “assuming an individual,    
          the same age and the physical findings of          
          degenerative conditions as Mr. Whitty had, would   
          you have performed surgery if this individual had  
          absolutely no symptoms with respect to pain or     
          radiculopathy?”  If this individual had absolutely 
          no symptoms I would not have operated on him.  Mr. 
          Whitty had surgery because of the severity

of his symptoms and the correlation of those       
          symptoms with the objective findings on physical   
          exam and MRI scans of his cervical spine.  MRI     
          scan of his lumbar on 1/2013 revealed only disc    
          dessication with anterior disc entophyte

complexes (degenerative disc disease).  These      
          findings do not support surgery on his lumbar      
          spine for symptoms of back and leg pain            
          (radiculopathy).  Impairment rating based on AMA   
          guidelines 4th Edition 3/113 Table 75 II B. and II 
          D. and F. would give him an impairment rating of   
          7% cervical operated on single level with

additional 1% per level.  He had a 2 level         
          cervical fusion, for a total of 8% cervical, plus  
          5%-lumbar unoperated on stable disc level with     
          none to minimal degenerative changes.  Combine the 



WHITTY - G106432 15

          8% and 5% whole person (chart on page 322-
     323 AMA 4th edition) to arrive at 13% whole        

          person.  

Also, if Mr. Whitty is claiming that he needs      
          surgery for carpal tunnel syndrome I would         
          recommend he see an orthopedic hand surgeon.

A pre-hearing order was filed on March 12, 2014.  The

pre-hearing order indicated that “the parties were unable to

stipulate to the parts of the body injured or the

compensation rate.”  The parties stipulated, however, that

“benefits were paid at the rate of $267.00/$200.00.”  The

claimant contended that “he injured his back, neck, and

developed a hernia and carpal tunnel syndrome as a result of

an accident on July 28, 2011.  He seeks payment of medical

expenses and continuing medical treatment, temporary total

disability benefits from _____ to _____, at a rate of

$289.00/$217.00, a 13% impairment rating from Dr. Crowell

for the back, late payment penalties (on both the

compensation rate and temporary total disability benefits),

and attorney’s fees.  Once the claim was controverted, the

claimant chose Dr. Crowell as his treating physician.”  The

respondents contended that “all appropriate benefits were

paid for the claimant’s back until Dr. Schlesinger rated the
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claimant at 0% and released him on August 24, 2012.  Dr.

Crowell is an unauthorized medical provider.”  

The parties agreed to litigate the following issues:

“Compensability (back, neck, hernia, carpal tunnel);

compensation rate; anatomical impairment; temporary total

disability benefits; continuing medical treatment; late

payment penalties (on indemnity benefits and the

compensation rate); and attorney’s fees.  All other issues

are reserved.”  

A hearing was held on April 24, 2014.  At that time,

the claimant contended that he was entitled to temporary

total disability benefits from August 24, 2012, the date the

respondents ceased paying indemnity benefits, until November

4, 2013, the day Dr. Crowell assessed a 13% permanent

anatomical impairment rating.  The claimant contended that

the proper compensation rate was $289.00/$217.00.  Counsel

for the respondents informed the administrative law judge

that he was not aware the respondents had controverted

compensability with regard to the alleged injuries to the

claimant’s neck, or the hernia and bilateral carpal tunnel

syndrome.  Counsel stated that the respondents controverted

Dr. Crowell’s surgery because it was “unauthorized.”  The
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claimant testified that he benefitted from Dr. Crowell’s

surgery: “I am sleeping a lot better, doing a whole lot

better since I had the surgery....I have neck pain still,

but not so severe where I can’t think and sleep.”    

An administrative law judge filed an opinion on July

22, 2014.  The administrative law judge found the correct

compensation rate was “$289.00/$217.00 based on an average

weekly wage of $433.09.  The claimant if (sic) entitled to a

late payment penalty on the compensation rate and directed

to make up the difference in past payments.”  The

respondents do not appeal this finding, and we interpret the

administrative law judge’s language to convey that the

respondents were directed to reimburse the claimant for

underpayment of the compensation rate, in addition to paying

a penalty.  The administrative law judge found that the

claimant proved he sustained a compensable “abdominal wall

injury.”  The respondents do not appeal that finding.  The

administrative law judge found, “5.  Because the employer

did not follow procedure in filing an accident report

providing the claimant with an AR-N, treatment with Dr.’s

Crowell did not require the respondent’s permission.”  The

respondents do not appeal that finding and contend that the
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administrative law judge’s opinion “is correct in all

respects and should be affirmed.”  

The administrative law judge also found that the

claimant did not prove he sustained a compensable bilateral

carpal tunnel syndrome condition.  The administrative law

judge found that the claimant was not entitled to additional

temporary total disability benefits.  The administrative law

judge found that the respondents were not liable for

treatment provided by Dr. Crowell.  The claimant, now pro

se, appeals to the Full Commission.

II.  ADJUDICATION

A.  Medical Treatment   

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2001).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.
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269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).  

In the present matter, the parties stipulated that the

claimant “sustained compensable injuries” on July 28, 2011. 

The administrative law judge found, among other things, that

there was “no evidence the claimant suffered an acute injury

from the accident that would require additional medical

treatment.”  Administrative law judges and the Full

Commission shall strictly construe the provisions of Act 796

of 1993.  See Ark. Code Ann. §11-9-704(c)(3)(Repl. 2012). 

The Full Commission reiterates the parties’ stipulation that

the claimant “sustained compensable injuries.”  There is no

statutory element of Act 796 of 1993 or controlling

appellate authority which requires the claimant to also

prove that he sustained “an acute injury.”  Nevertheless,

the Full Commission has the duty to decide the case de novo

and we are not bound by the characterization of evidence

adopted by the administrative law judge.  Tyson Foods, Inc.

v. Watkins, 37 Ark. App. 230, 792 S.W.2d 348 (1990).  
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The parties stipulated that the instant claimant

“sustained compensable injuries” on July 28, 2011.  The

claimant testified that he was spun and thrown while

operating an auger, or “power post hole digger.”  The

claimant was treated at Jefferson Regional Medical Center

and was diagnosed with neck sprain, back strain, and hernia. 

The Full Commission finds that these diagnoses were causally

related to the stipulated compensable injury and arose from

same.  In addition, “spasm” was reported in the claimant’s

neck and back as a result of physical examination.  There is

no indication of record that the claimant suffered from

spasms in his neck or back before the July 28, 2011

stipulated compensable injury, and we find that these spasms

were also related to the compensable injury.  The claimant

was initially treated conservatively, and Dr. Sprinkle

opined on November 1, 2011 that the claimant had reached

maximum medical improvement.  The claimant subsequently

began treating with Dr. Schlesinger, who opined that the

claimant was not a surgical candidate.  The respondents

controverted the claim beginning August 24, 2012.  

The claimant began treating on his own with Dr. Crowell

in January 2013.  The respondents do not appeal the
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administrative law judge’s finding that the claimant was not

bound by the statutory change-of-physician rules with regard

to treatment provided by Dr. Crowell.  Dr. Crowell performed

a cervical diskectomy and compression on February 1, 2013. 

Dr. Crowell reported on February 14, 2013 and May 14, 2013

that the claimant was feeling better after surgery.  The

claimant testified at hearing that he benefitted from

surgery provided by Dr. Crowell.  It is well-settled that

post-surgical improvement is a relevant consideration in

determining whether treatment is reasonably necessary.  See

Hill v. Baptist Med. Ctr., 74 Ark. App. 250, 48 S.W.3d 544

(2001), citing Winslow v. D&B Mech. Contractors, 69 Ark.

App. 285, 13 S.W.3d 180 (2000).  

In addition, Dr. Crowell plainly stated that the

claimant’s compensable injury “aggravated a pre-existing

condition.”  An aggravation of a pre-existing noncompensable

condition by a compensable injury is, itself, compensable. 

Oliver v. Guardsmark, Inc., 68 Ark. App. 24, 3 S.W.3d 336

(1999).  It is within the Commission’s province to weigh all

of the medical evidence and to determine what is most

credible.  Minnesota Mining & Mfg. v. Baker, 337 Ark. 94,

989 S.W.2d 151 (1999).  In the present matter, the Full
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Commission finds that Dr. Crowell’s opinion is entitled to

more evidentiary weight than the opinions of Dr. Sprinkle or

Dr. Schlesinger.  We find that the claimant proved by a

preponderance of the evidence that treatment provided by Dr.

Crowell, including surgery, was reasonably necessary in

connection with the compensable injury.

The parties stipulated that the claimant sustained

compensable injuries on July 28, 2011.  The evidence

demonstrates that the claimant sustained compensable

injuries to his neck, back, and “abdominal wall.”  If an

injury is compensable, then every natural consequence of

that injury is also compensable.  Hubley v. Best Western

Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996). 

There is no probative evidence of record demonstrating that

the claimant sustained a compensable bilateral carpal tunnel

syndrome condition as a result of the July 28, 2011

compensable injury.  The claimant was treated exclusively

for his neck, back, and abdomen following the July 28, 2011

accident.  A nerve conduction study performed on December 8,

2011 showed bilateral carpal tunnel syndrome, but again,

there is no probative evidence demonstrating that this

condition was a natural consequence of the July 28, 2011
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event.  The claimant did not prove by a preponderance of the

evidence that any proposed treatment related to bilateral

carpal tunnel syndrome was reasonably necessary in

connection with the compensable injury.  

B.  Anatomical Impairment

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has been

reached.  Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  The Commission has adopted the American

Medical Association Guides to the Evaluation of Permanent

Impairment (4th ed. 1993) to be used in assessing anatomical

impairment.  See Commission Rule 099.34; Ark. Code Ann. §11-

9-522(g)(Repl. 2012).  It is the Commission’s duty, using

the Guides, to determine whether the claimant has proved

that he is entitled to a permanent anatomical impairment. 

Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(B)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control of
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the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2012).  Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2012).  Permanent

benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or

impairment.  Ark. Code Ann. §11-9-102(F)(ii)(a)(Repl. 2012). 

“Major cause” means “more than fifty percent (50%) of the

cause,” and a finding of major cause shall be established

according to the preponderance of the evidence.  Ark. Code

Ann. §11-9-102(14)(Repl. 2012).

In the present matter, the claimant proved by a

preponderance of the evidence that he sustained compensable

injuries to his neck and back.  Dr. Crowell performed a

cervical diskectomy and decompression, which treatment the

claimant proved was reasonably necessary in connection with

his compensable injury.  Dr. Crowell assigned a permanent

anatomical impairment rating on November 4, 2013.  Dr.

Crowell consulted the 4th Edition of the Guides and assessed

the claimant as having an 8% impairment rating to the

cervical spine, based on a two-level cervical fusion.  We

find that the assessment of 8% permanent impairment was
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proper in accordance with the Guides, page 3/113, Table 75. 

Dr. Crowell assigned a 5% whole-person rating based on an

unoperated on stable disc level in the claimant’s lumbar

spine.  The Full Commission finds that Dr. Crowell’s

assessment of a 5% rating to the lumbar spine was proper in

accordance with the Guides, page 3/113, Table 75.  Dr.

Crowell’s rating of 13% total anatomical impairment was

supported by objective medical findings not within the

claimant’s voluntary control, including the objective

reports of muscle spasm and Dr. Crowell’s diagnosis of

“collapsed disks” in the claimant’s cervical and lumbar

spine.  Dr. Crowell’s opinion with regard to permanent

anatomical impairment was also stated within a reasonable

degree of medical certainty.  The claimant proved that the

July 28, 2011 compensable injury was the major cause of his

13% permanent anatomical impairment.     

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that surgery provided by Dr.

Crowell was reasonably necessary.  The claimant proved that

he remained within a healing period and was totally

incapacitated from earning wages from August 24, 2012 until
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November 4, 2013.  The claimant therefore proved that he was

entitled to temporary total disability benefits from August

24, 2012 until November 4, 2013.  See Ark. State Hwy. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

respondents are entitled to an appropriate offset in

accordance with Ark. Code Ann. §11-9-411(Repl. 2012).  The

claimant proved that he was entitled to a 13% anatomical

impairment rating as a result of his compensable injury. 

The claimant’s former attorney, Hon. Philip M. Wilson, is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(a)(Repl. 2012).  

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority opinion

finding that the claimant proved that he is entitled to

additional medical treatment and additional temporary total

disability benefits pursuant to his July 28, 2011 injury. 
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My carefully conducted de novo review of this claim reveals

that the claimant has failed to prove by a preponderance of

the evidence that he is entitled to additional medical and

temporary total disability benefits and that the

administrative law judge opinion denying these benefits

should, therefore, be affirmed.

          The facts and circumstances surrounding this claim

are undisputed.  On July 28, 2011, the claimant was

performing his work-duties as a groundskeeper for the

respondent-employer when a hand-held power augur he was

operating twisted out of his hands and threw him to the

ground, causing him to lose consciousness.  The claimant was

transported to the emergency room of a nearby hospital where

x-rays of the claimant’s cervical and lumbar spine showed no

compression fractures.  X-rays of the claimant’s thoracic

spine showed a slight decrease of the vertebral heights at

T7, T8, and T9, but a determination as to whether these were

acute or chronic findings could not be made without clinical

correlation and further diagnostic studies.  The claimant’s

final diagnosis upon discharge from the hospital was back

pain, for which he was instructed to follow-up with his

primary care physician.
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          On August 1, 2011, Dr. Lester Alexander assessed

the claimant with a working diagnosis of sprains and strains

of the claimant’s thoracic and lumbar spine and a ventral

abdominal wall hernia.  Because this dissent does not

include any issue surrounding the claimant’s hernia, I will

not address the claimant’s medical treatment for that

condition here.  Suffice it to say that the claimant

received reasonably necessary medical treatment for his

hernia.  

          With regard to the claimant’s spine, MRI scans of

the claimant’s cervical and lumbar spines taken on September

2, 2011, showed degenerative disc disease with mild annular

bulges at C5-C6 and C6-C7, and degenerative disc disease and

a mild annular bulge at L1-L2.

          Orthopedic surgeon, Dr. Brett Sprinkle, examined

the claimant on October 18, 2011, and assessed him with

degenerative disc disease in his cervical and lumbar spines,

a cervical/thoracic lumbar strain, and “likely” old thoracic

compression fractures.  An MRI study of the claimant’s

thoracic spine taken on October 25, 2011, showed normal

findings, as did a whole-body bone scan taken on that same

date. 
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          In a follow-up clinic report dated November 1,

2011, Dr. Sprinkle noted that conservative treatment had

reportedly failed to alleviate the claimant’s pain, and all

that was left in the way of treatment options were trigger

point injections which the claimant refused.  Stating that

there was “nothing objective to justify permanent work

restrictions,” Dr. Sprinkle opined that the claimant had

reached maximum medical improvement for his spine injury

with no permanent physical impairment, and he released him

to return to unrestricted duty.  In addition, Dr. Sprinkle

stated, “I think the pre-existing degenerative changes could

[have been] aggravated by his work injury.”

          The claimant returned to the Jefferson Regional

Medical Center on November 16, 2011, where he was assessed

with neck and back strains and an injury to his abdominal

wall.  Thereafter, the claimant was sent to Dr. Scott

Schlesinger for a neurosurgical consultation.  

          Dr. Schlesinger’s February 6, 2012, report of that

consultation reflects the doctor’s opinion that the

claimant’s problems were degenerative in etiology and that

epidural steroid injections were all he could offer the

claimant in terms of treatment options.  In a follow-up
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report dated February 13, 2012, Dr. Schlesinger stated as

follows:

         Mr. Whitty was back today in follow-up. I have now  
         reviewed the MRI scan of his entire spine. These    
         studies show degenerative changes only. There is n  
         no evidence of a surgical problem.

         I think we are going to have to manage him          
         conservatively. We will set him up for epidural     
         steroid injections at the cervicothoracic junction  
         area and hope that this gives him significant       
         relief.  We will also give him a TENS unit and      
         traction unit to see if this helps. If he gets no   
         relief from this, then we would try facet           
         injections as he does have tenderness to palpation  
         at the C5-6 and C6-7 area and decreased range of    
         motion.  If this does not work, I think we are      
         going to be faced with a poor prognosis of good     
         recovery and likelihood of needing an FCE to        
         determine his limitations. I will keep abreast of   
         his developments.

          Upon an official change-of-physicians to Dr.

Schlesinger, the claimant was provided with physical

therapy, cervical epidural injections, and, finally, with a

cervical facet joint injection performed by Dr. Erdem.  None

of this treatment was reportedly effective in providing the

claimant with lasting relief.  

          The record indicates that after the claimant’s

follow-up appointment with Dr. Schlesinger of August 24,

2012, the claimant returned to work for approximately three

days.  Although the claimant “just sat in a chair” for those

three days, he claimed that his back pain was too
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debilitating for him to continue.  The claimant has not

worked since.

          The claimant sought treatment with Drs. Karen and

Bernard Crowell on January 10, 2013.  In a follow-up clinic

report dated January 22, 2013, Dr. Crowell noted that repeat

diagnostic studies revealed degenerative disc disease at C5-

6 and C6-7 of the claimant’s cervical spine, with anterior

and posterior osteophytes causing neuroforaminal stenosis

and mild degeneration of the claimant’s lumbar spine noted. 

On February 1, 2013, Dr. Crowell performed a cervical fusion

of the claimant’s spine at C5-6 and C6-7, with decompression

and instrumentation.  In a follow-up report dated February

14, 2013, Dr. Crowell noted that the claimant reported some

numbness and tingling in his fingers, which he attributed to

the claimant’s untreated carpal tunnel syndrome. 

          In correspondence dated April 9, 2013, Dr. Crowell

stated that upon reviewing information sent to him by

claimant’s counsel, he believed that the claimant’s job

injury had aggravated a pre-existing condition.  Noting that

studies of the claimant’s cervical spine revealed

degenerative changes which caused neck pain and

radiculopathy, he added that “the extent of these findings

would not be related to the injury which [the claimant]
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described.”  In further correspondence dated November 4,

2013, Dr. Crowell assigned the claimant with eight percent

(8%) permanent physical impairment for his operated on

cervical spine, and five percent (5%) for his unoperated on

lumbar spine, for a total of thirteen percent (13%)

permanent physical impairment to the body as a whole.  In

addition, Dr. Crowell stated that he operated on the

claimant’s cervical spine due to the severity of the

claimant’s reported symptoms and the correlation of those

symptoms to the claimant’s objective findings.  At the

hearing before the commission of April 24, 2014, the

claimant testified that the he had benefitted from his

cervical surgery in that he could now sleep.

          Although the parties stipulated that Dr. Crowell

is an unauthorized medical provider, the respondents did not

appeal the administrative law judge finding that the

claimant was not required to seek pre-authorization for his

treatment with Dr. Crowell under the particular facts and

circumstances of this claim.  The respondents’s agreed,

however, with the administrative law judge finding that the

claimant’s medical treatment with Dr. Crowell was not

reasonably necessary for or causally connected with the

treatment of his compensable injury, as do I.
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          The administrative law judge found that the

claimant failed to present evidence that he sustained an

“acute injury” from his accident of July 28, 2011, that

would require additional medical treatment.  While I agree

with the majority that there is no statutory provision in

our workers’ compensation law or controlling appellate

authority requiring that the claimant prove he sustained an

“acute injury,” I note that compensability of the claimant’s

injury was not disputed in this calm.  Rather, the issue

here was the reasonable necessity of additional medical

treatment as provided by Dr. Crowell with regard to the

claimant’s compensable cervical strain.  Thus, I find that

the issue of whether the claimant’s injury was “acute” in

this instance is a red herring to the real issue: whether

Dr. Crowell’s medical treatment was reasonably necessary for

the treatment of the claimant’s compensable injury which, by

all medical accounts and opinions to include Dr. Cowell’s

stated opinion, consisted of strained muscles in the

claimant’s low back and neck which temporarily aggravated

the claimant’s chronic, pre-existing degenerative disc

disease. 

          Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable
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injuries.  Ark. Code Ann. § 11-9-508(a)(Supp. 2009). 

However, injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury.  Owens Plating Co. v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008).  What constitutes reasonable and

necessary treatment is a question of fact for the

Commission. Id.; Anaya v. Newberry’s 3N Mill, 102 Ark. App.

119, 282 S.W.3d 269 (2008).  When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).  Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

Treatments to reduce or alleviate symptoms resulting from a

compensable injury, to maintain the level of healing

achieved, or to prevent further deterioration of the damage

produced by the compensable injury are considered reasonable

medical services. Foster v. Kann Enterprises, 2009 Ark. App.

746, 350 S.W.2d 796(2009).  Liability for additional medical

treatment may extend beyond the treatment healing period as
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long as the treatment is geared toward management of the

compensable injury.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).

          A comparison of medical evidence at the time of

the claimant’s compensable injury with medical evidence at

the time of the claimant’s cervical surgery reveals no

appreciable differences in diagnoses or changes in the

claimant’s condition from the time of his accident until the

time of his surgery.  Rather, through clinical observation

and objective medical testing conducted by several

specialists over the course of the claimant’s treatment, the

claimant was consistently found to suffer from acute

strains/sprains superimposed over chronic degenerative disc

disease in both his cervical and lumbar spines. Therefore,

there is no conflicting medical evidence in this claim

concerning the nature of the claimant’s compensable injury

in that all of the claimant’s medical providers agreed that

he sustained stained muscles in his low back and neck as a

result of his accident.  Thus, while the presence of spasms

noted in the claimant’s neck after his accident would

certainly constitute an objective medical finding to support

that the claimant sustained a compensable neck strain as a

result of his industrial accident, as previously stated,
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compensability of the claimant’s neck injury is not disputed

here.  Therefore, the presence of muscle spasms in the

claimant’s neck noted after his accident is inconsequential

to this appeal.  Rather, the controlling question in this

claim is whether the medical treatment provided by Dr.

Crowell was reasonably necessary for the treatment of the

claimant’s compensable injury.  

          Dr. Crowell stated unequivocally that the surgery

he performed on the clamant’s cervical spine on February 1,

2013, was to address neck pain and radiculopathy related to

degenerative changes which, he added, were unrelated to the

claimant’s injury.  As to the specific nature of the

claimant’s injury, in correspondence dated April 9, 2013,

Dr. Crowell opined that the claimant’s job injury had

aggravated a pre-existing, degenerative condition.  Although

the claimant reported some improvement in his symptoms

following surgery, there is no evidence, medical or

otherwise, demonstrating that a causal relationship exists

between the claimant’s chronic degenerative disc disease and

his work-related accident (strained muscles).  Therefore,

the medical treatment that the claimant received from Dr.

Crowell for his chronic, pre-existing degenerative condition

was unquestionably unrelated to his compensable, temporary
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aggravation of that chronic, pre-existing condition. 

Otherwise, the record clearly demonstrates that the

claimant’s compensable aggravation of this chronic, pre-

existing degenerative condition - strained muscles in the

clamant’s neck and low back - had resolved by November 1,

2011, at which time Dr. Sprinkle opined that the claimant

had reached maximum medical improvement with no permanent

physical impairment.  In addition, I note that Dr.

Sprinkle’s opinion that the claimant’s pre-existing

degenerative changes could have been aggravated by the

claimant’s work injury in this claim and Dr. Schlesinger’s

opinion that the claimant suffers from degenerative changes

only in his spine are consistent with Dr. Crowell’s opinion

that the claimant’s current symptoms are rooted in

degenerative pathology.

          In the absence of medical proof establishing that

the claimant’s chronic, pre-existing, degenerative disc

disease was anything other than temporarily aggravated by

his work-related incident of July, 2011, and in view of

credible medical evidence showing that the this temporary

aggravation resolved by November 1, 2011, I must dissent

from the majority opinion finding that the respondent’s are

liable for any medical treatment, to include surgery,
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administered by Dr. Crowell for chronic symptoms which are

shown by the preponderance of the evidence in this claim to

be associated with his pre-existing degenerative condition. 

Likewise, I dissent from an award of additional temporary

total disability benefits for the time the claimant spent

recovering from that surgery.

          Therefore, I dissent from the majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


