
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F901093

OSCAR LEON WHITE, EMPLOYEE CLAIMANT

ELEMENT DESIGNS, EMPLOYER                RESPONDENT

BRIDGEFIELD CASUALTY INS. CO., 
CARRIER/TPA RESPONDENT

ORDER FILED NOVEMBER 19, 2014

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE JAMES A. ARNOLD II,
Attorney at Law, Little Rock, Arkansas.

ORDER

This matter is presently before the Commission on

appeal by the claimant from an Order filed by the

Administrative Law Judge on September 3, 2014, dismissing

his claim for failure to prosecute.  The Order of dismissal

is without prejudice.  In its reply to claimant’s appeal,

respondents move to dismiss claimant’s appeal. 

Arkansas Code Annotated § 11-9-702(d) provides:

If, within six (6) months after the
filing of a claim for additional
compensation, no bona fide request for a
hearing has been made with respect to
the claim, the claim may, upon motion
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and after hearing, if necessary, be
dismissed without prejudice to the
refiling of the claim within the
limitation period specified in
subsection (b) of this section.

This is a claim for additional benefits. The

claimant did not request a hearing within six months after

filing his claim for additional benefits.  Accordingly,

pursuant to A.C.A. § 11-9-702(d) the September 3, 2014,

Order dismissing this claim without prejudice was proper. An

administrative law judge’s order of dismissal without

prejudice for failure to prosecute is not an appealable

order.  See generally, Carroll Rose v. Deltic Farm & Timber,

Full Commission Order filed April 16, 1997 (claim no.

E119466); Holly Rae Gore v. National Pizza Company, Full

Commission Order filed February 7, 1997 (claim no. E404917);

Terri Francis v. EOA Washington County Headstart, Full

Commission Order filed November 18, 1996 (claim no.

E217992). 

Accordingly, after duly considering this matter,

we find that the administrative law judge’s order was not an

appealable order.  Therefore, we find that this appeal must

be dismissed.
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IT IS SO ORDERED.  

                                                            
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs.

CONCURRING OPINION

After my de novo review of the entire record, I

concur with the majority opinion, because a dismissal

without prejudice is not a final appealable order. I write

separately to explain further to the claimant. 

A dismissal without prejudice is allowed pursuant

to Ark. Code Ann. § 11-9-702 (a)(4) which states:

If, within six (6) months after the
filing of a claim for compensation, no
hearing has been requested with respect
to the claim, the claim shall be
dismissed without prejudice to the
refiling of the claim within the
limitation periods specified in 
subdivisions (a)(1)-(3) of this section.

The claim was filed on April 8, 2013, and no

action was taken for six months. The claimant did not appear

for a hearing on the respondents’ motion to dismiss, and the

Administrative Law Judge entered an order dismissing the
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claim without prejudice. The dismissal effectively means

that the current claim for benefits has been erased, as if

it was never filed. “Without prejudice” means that the claim

can be re-filed, assuming the time for filing established by

the statute of limitations has not expired. 

The current claim is for additional benefits,

meaning that the claimant has received some benefits in the

past as a result of his compensable injury, and now he has

asserted his entitlement to more benefits. The statute of

limitations for a claim for additional benefits states that

the claim must be filed within one year of the date of the

last payment of compensation or two years from the date of

injury, whichever is greater. Ark. Code Ann. § 11-9-

702(b)(2). The date of last payment of compensation appears

to be December 31, 2013, according the respondents’

attorney’s statement at the hearing on the motion to

dismiss. The date of injury was January 25, 2009. Therefore,

the time to file the claimant’s claim for additional

compensation appears to expire on December 31, 2014, which

is in approximately seven weeks. It is highly recommended

that the claimant consult an attorney. The claimant may also

consult the Legal Advisors Division of the Commission for

assistance. It is also highly recommended that the claimant
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establish a correct address for the Commission’s mailings to

him and a system for actually retrieving and acting upon

those mailings.

In order to preserve his right to pursue his claim

for benefits, the claimant must act promptly by filing a new

claim for additional benefits, prior to the expiration of

the limitations period.

For the foregoing reasons, I concur with the

majority opinion. 

                                   
    PHILIP A. HOOD, Commissioner


