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OPINION AND ORDER

Respondents appeal the opinion of an

administrative law judge filed on May 27, 2014, finding that

the claimant’s claim for a compensable neck injury is barred

by the statute of limitations.  While our carefully

conducted de novo review of this claim shows that the

claimant’s claim is not barred by the statute of

limitations, we find that the claimant has failed to prove

compensability of her alleged neck injury as the

preponderance of the evidence fails to show that the

claimant’s cervical condition is causally related to her
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work-related activities.  Therefore, we find that the

claimant’s claim for a compensable neck injury should be

denied on the merits.

The record reveals that the claimant first began

having neck-related symptoms in 2006.  She sought medical

treatment for these symptoms in 2007 with her primary care

physician, Dr. Sudhir Kumar.  The claimant testified that

her neck problems never went away; rather, she learned to

live with them. 

On December 19, 2011, Dr. Jay Lipke took x-rays of

the claimant’s cervical spine.  According to Dr. Lipke,

these films showed cervical degenerative disc disease with

nerve root irritation.  At that time, the claimant

reportedly suffered mild cervical pain.  On April 2, 2012,

the claimant was diagnosed by Dr. Lipke with cervical canal

stenosis and a left-sided disc protrusion at C4-5, with

left-sided cord compression.  The claimant was referred to

Dr. Angela Lovett for cervical steroid injections.  

On June 18, 2012, the claimant came under the care

of Dr. Robert Abraham for her cervical complaints.  Per an

MRI performed in January of that year, Dr. Abraham

conclusively assessed the claimant with herniations at three
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levels of her cervical spine.  

An operative report dated July 3, 2012, reflects

that the claimant underwent an anterior cervical discectomy

with fusion at C4-5, C5-6, and C6-7 performed by Dr. Abraham

on that date.  In a Discharge Summary report dated July 4,

2012, Dr. Abraham stated that the claimant “was at work

doing some lifting and noted a pop in her neck and

shoulders.”  Likewise, a follow-up clinic note dated January

17, 2013, reflects that the claimant attributed the onset of

her shoulder and neck problems to a specific lifting

incident in May of 2011, when she felt a “pop” in her

shoulder. 

In a letter dated September 27, 2013, Dr. Abraham

opined that the claimant’s work-activities were the major

cause for her need for cervical surgical treatment. 

Moreover, Dr. Abraham stated that the claimant’s neck

disease was “extensive” and probably caused by a

“combination of factors” with work related activity being a

definite causative factor.  Dr. Abraham explained that while

the work the claimant performed for the respondent-employer

“could” affect both her neck and shoulder,” he added that

“[o]ne specific incident would not be the cause of cervical
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spine disease.”  In subsequent follow-up reports, Dr.

Abraham indicated that the claimant had developed pain and

other symptoms related to her lumbar spine.  In a clinic

report dated October 9, 2013, Dr. Abraham noted that the

claimant presented with a “new” symptom, namely that of a

“pulling type pain” from the side of her left neck up to her

head.

The claimant filed a claim on March 18, 2013,

alleging that she sustained a gradual-onset, work-related

cervical injury.

A hearing before the commission was conducted on

October 20, 2011, with regard to the claimant’s alleged

October 15, 2010, shoulder injury, which she contended

resulted from the same work activities that allegedly caused

the claimant’s cervical condition.  As a result of that

hearing, the administrative law judge found that the

claimant had failed to prove compensability of her shoulder

injury.  The Full Commission affirmed the administrative law

judge’s finding, as did the appellate court.  The record of

that hearing was incorporated into the evidence at the

claimant’s February 26, 2014, hearing.  

As more fully developed during the October, 2011,
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hearing, the claimant’s testimony then, as it is now, was

inconsistent and vague regarding her shoulder injury.  And,

then, as now, the claimant waited until she learned she

needed surgery before reporting her condition as work-

related. 

At both hearings, the claimant testified that she

worked for the respondent-employer as a guard in the

“tower.”  According to the claimant, her job duties included

raising and lowering a basket of weapons while she manned

the tower.  The claimant described the mechanics of this

activity during the most recent hearing as follows:

Q. All right. Now, we talked a
minute ago about some of your
duties as a correctional
officer. And you talked about
working, I guess in a tower;
did you mention that?

A. Yes, sir.

Q. Talked about pulling up
some boxes?

A. Weapons.

Q. Weapons. Okay. Describe for
the judge now how that works
and how that would work for
you as a guard at that time.
Describe for her now how the
boxes and weapons were pulled
up.



Weaver - G302108 & G103215    6
            

A. Well, there’s an iron box
that the officers come up and
put weapons in that box, or
keys, or just a number of
different things, even my
lunch. Sometimes I send out my
lunch to be warmed or
whatever. They put - - that
into the box, and I have to
pull the box up. And when I
get done with the box, I have
to let the box down by using
my arms to pull the rope up
and let the rope down.

The claimant testified that the box without the

weapons weighed between 15 and 20 pounds.  When filled, the

claimant stated that the box normally weighed around 25 to

26 pounds and that it could weigh up 30 or 40 pounds

maximum.  The claimant further testified that she typically

engaged in this activity between 10 and 15 times per day. 

The claimant admitted that she had discretion about how much

weight she lifted or lowered.  The claimant described this

as “making more than one trip.”  Finally, the claimant

testified that this activity was physically demanding, but

not necessarily hard.

The claimant testified that she failed to inform

Dr. Kumar in 2007 of her alleged neck injury because she did

not know that she had an injury.  “It was like just mild

pain,” stated the claimant, “nothing that I would run to the
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doctor specifically just for.”

The claimant testified that Dr. Abraham informed

her family during her cervical surgery that her neck problem

was “more wear and tear than he had anticipated.  According

to the claimant, she had an “extensive amount” of wear and

tear to her cervical spine.  The claimant stated that she

concluded that this wear and tear was work-related because

“I couldn’t figure out where else I could have gotten wear

and tear in my neck extensively.”  The claimant admitted

that she had stated during her deposition that she could

have “gone on forever” with her neck problem because it was

not that serious.  She further admitted that she had

testified that she had undergone cervical surgery because

her doctors had advised her that she could become paralyzed

without the surgery.   The claimant stated that she first

realized the severity of her neck problem after her shoulder

surgery in May of 2011.  According to the claimant, it came

to her attention that she had a neck problem when Dr. Lipke

took x-rays on July 11, 2012.  The claimant stated that she

did not know that her neck problems were work-related until

after her cervical surgery. 

The record reveals that the claimant reported her
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neck condition as a work-related injury two years after she

stopped working for the respondent-employer.  Finally, we

note that after describing the onset of her neck problems,

the claimant’s attorney asked the following: “Ms. Weaver,

did you ever experience any severe pain from your neck

injury?” to which she replied, “What neck injury?”

It is clear from the record that the claimant’s

cervical condition is chronic and progressive, and would,

therefore, be considered a gradual-onset injury, if it were

compensable.  

Before addressing the issue of compensability,

however, we must first briefly address the statute of

limitations issue in this claim.  With regard to the statute

of limitations’ defense raised by the respondents, Ark. Code

Ann. § 11-9-702 (Supp. 2009) provides the following in

pertinent part:

(a) Time for filing.  

(1)A claim for compensation
for disability on account of
an injury, other than an
occupational disease and
occupational infection, shall
be barred unless filed with
the Workers’ Compensation
Commission within two (2)
years from the date of the
compensable injury... .
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(B) For purposes of this
section, the date of the
compensable injury shall be
defined as the date an injury
is caused by an accident as
set forth in § 11-9-102(4).

The statute of limitations provided in Ark. Code Ann. §11-9-

702(a) does not begin to run until the true extent of the

injury manifests and causes an incapacity to earn the wages

which the employee was receiving at the time of the

accident, and the wage loss continues long enough to entitle

the claimant to benefits. Arkansas Louisiana Gas Co. v.

Grooms, 10 Ark. App. 92, 661 S.W.2d 433 (1983); Hall’s

Cleaners v. Wortham, 38 Ark. App. 86, 829 S.W.2d 424, aff’d,

311 Ark. 103, 842 S.W.2d 7 (1992); see also, Ark. Code Ann.

§ 11-9-501 (Repl. 2002).  Accordingly, the statute of

limitations does not begin to run until both elements of

this rule are met. 

In the present claim, the preponderance of the

evidence shows that although the claimant began having neck

complaints in 2007 for which she sought medical treatment,

the claimant never missed work specifically for her spinal

condition.  Accordingly, the statute of limitations never

began to run as she never experienced an incapacity to earn

wages. 
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Turning to the merits of this claim, we find that

the claimant has failed to by a preponderance of the

evidence that she sustained a compensable cervical injury.

In order to satisfy the definitional requirements for

injuries falling under Ark. Code Ann. § 11-9-102(4)(A)(ii),

the claimant must prove by a preponderance of the evidence

that she sustained internal or external damage to the body

as the result of an injury that arose out of and in the

course of her employment, and she must establish the

compensability of the claim with medical evidence, supported

by objective findings.  However, in addition to these

requirements, if the injury falls under one of the

exceptions enumerated under Ark. Code Ann. § 11-9-

102(4)(A)(ii), the "resultant condition is compensable only

if the alleged compensable injury is the major cause of the

disability or need for treatment."  Ark. Code Ann. § 11-9-

102(4)(E)(ii)(Repl. 2002).  Questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  Powers v. City of Fayetteville, 97 Ark. App

251, 248 S.W.3d 516 (2007).  The Commission is not required

to believe the testimony of the claimant or any other
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witness, but may accept and translate into findings of fact

only those portions of the testimony that it deems worthy of

belief. Id.

The Commission is entitled to review the basis for

a doctor’s opinion in deciding the weight of the opinion. 

Further, a medical opinion based solely upon claimant’s

history and own subjective belief that a medical condition

is related to a compensable injury is not a substitute for

credible evidence.  Brewer v. Paragould Housing Authority,

Full Commission Opinion, January 22, 1996 (Claim No.

E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant

where there is no sufficient independent knowledge upon

which to corroborate the claimant’s claim.  Roberts v. Leo-

Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983). 

Moreover, the Commission need not base a decision on how the

medical profession may characterize a given condition, but

rather primarily on factors germane to the purposes of the

Workers’ Compensation Law.  Weldon v. Pierce Bros. Constr.,

54 Ark. App. 344, 925 S.W.2d 179 (1996).

Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty. 
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Ark. Code Ann. §11-9-102(16)(B).  Where a medical opinion is

sufficiently clear to remove any reason for the trier of

fact to have to guess at the cause of the injury, that

opinion is stated within a reasonable degree of medical

certainty.  Huffy Service First v. Ledbetter, 76 Ark. App.

533, 69 S.W.3d 449 (2002), citing Howell v. Scroll

Technologies, 343 Ark. 297, 35 S.W.3d 800 (2001).

Medical opinions based upon “could”, “may”,

“possibly”, and “can” lack the definiteness required to

satisfy Ark. Code Ann. §11-9-102(16)(B), which requires that

medical opinions be stated within a reasonable degree of

medical certainty.  Frances v. Gaylord  Container

Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000).  In

Frances, the Arkansas Supreme Court expressly overruled a

prior Court of Appeals decision to the extent that the Court

of Appeals had held that such indefinite terms were

sufficient to meet the requirements of Ark. Code Ann. §11-9-

102(16)(B).  The Arkansas Supreme Court held that a doctor’s

opinion that an accident “could” produce a lumbar disc

injury was insufficient to satisfy the standard of within a

reasonable degree of medical certainty.

The claimant testified that she first became aware
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of the severity of her neck problem after her shoulder

surgery in May of 2011.  According to the claimant, it came

to her attention that she had a neck problem when Dr. Lipke

took x-rays on July 11, 2012.  The claimant stated, however,

that she did not know that her neck problems were work-

related until after her cervical surgery on July 3, 2012. 

Regardless, the claimant failed to report a work-related

cervical injury until March 18 2013, some eight months after

her cervical surgery.

The claimant testified that Dr. Abraham informed

her family during her July, 2012, cervical surgery that he

had found more “wear and tear” than he had anticipated.  The

claimant testified that she attributed this wear and tear to

her work activities because her job duties were all she

could think of that might cause such extensive wear and

tear.  We find that the claimant having waited until after

her cervical surgery to come to this conclusion is not only

convenient, it is unbelievable, as well.  The claimant had

already claimed a work-related shoulder injury prior to her

cervical surgery; thus, she knew the proper procedure for

reporting injuries.  

Here, we find that inconsistencies in the



Weaver - G302108 & G103215    14
            

claimant’s testimony lessen her credibility.  Therefore, we

assign the claimant’s testimony little probative value. 

Likewise, Dr. Abraham’s opinion as to causation is vague and

ambiguous, and appears to be based primarily on the

claimant’s account to him of her injury.  Furthermore, while

Dr. Abraham stated that the claimant’s work-activities

“could” have caused her cervical problems, he stated further

that the claimant’s neck disease was “extensive” and

“probably caused by a “combination of factors” with work

related activity being a factor.  We find that this language

is too speculative to constitute a medical opinion within a

degree of medical certainty as is statutorily required. 

Therefore, we reject Dr. Abraham’s theory of causation.  

The medical record indicates that the claimant’s

cervical condition was due to the natural process of aging,

and, thus, unrelated to her work-activities.  Dr. Kumar

indicated as much in 2007 when x-rays of the claimant’s

cervical spine showed mild arthritic changes consistent with

her age.  Likewise, in December of 2011, Dr. Lipke noted the

presence of degenerative disc disease in the claimant’s

cervical spine as evidenced by objective medical testing. 

This, along with the other credible medical evidence of
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record demonstrates that the claimant has failed to present

medical evidence supported by objective findings that she

sustained a gradual onset cervical injury due to her work

activities with the respondent-employer.  Rather, the

preponderance of the credible evidence in this claim

demonstrates that the claimant suffered from extensive

deterioration caused by aging, with the onset of this

degenerative process undoubtedly having been in 2007.  

Accordingly, we find that the claimant has failed

to prove by a preponderance of the evidence that she

sustained a compensable, gradual onset cervical injury. 

Therefore the compensability of this claim is denied and

this claim is dismissed. 

IT IS SO ORDERED.

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.
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CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur with the majority that the claim is not barred by

the statute of limitations, but I must dissent from the

majority opinion’s denial of the compensability of her

neck injury.

In order to prevail upon a claim for a

compensable injury to the neck, which is not a specific

incident identifiable by place and time of occurrence,

the claimant must prove by a preponderance of the

evidence that she sustained an injury causing internal

or external harm to the body which arose of out of and

in the course of their employment and which required

medical services or resulted in disability or death.

Ark. Code Ann. 11-9-102(4)(A)(ii)(b). In addition, the

claimant must prove by a preponderance of the evidence

that the injury was the major cause of the disability or

need for treatment. Ark. Code Ann. Sec. 11-9-

102(4)(E)(ii). Finally, the claimant must establish a

compensable injury by medical evidence supported by

objective findings. Ark. Code Ann. Sec. 11-9-102(4)(D). 

The claimant has established that she engaged
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in physical work, lifting weapons, regularly, that was

not necessarily heavy labor, but which impacted her

neck. Thus, she has demonstrated that her injury arose

out of and in the course of her employment. This injury

clearly developed gradually, per her testimony and the

medical records. 

In 2007, the claimant’s neck complaints were

pain and burning in her right upper extremity, numbness

in her first, second and third fingers, and pain in her

elbow and neck for a week. The claimant had “age-

appropriate” mild arthritic changes on x-ray. After that

time, she continued to have mild cervical discomfort

which did not cause her to seek medical treatment, until

December 18, 2011. Dr. Lipke remarked on December 18,

2011, that her cervical complaints were a “new” problem.

Those complaints were right cervical, right shoulder and

right upper extremity pain to the level of the hand

without associated numbness. These complaints were quite

different from her complaints in 2007. Significantly,

she also had new objective findings in 2011, to which

Dr. Lipke attributed her complaints, in contrast to the

singular event in 2007 at which time Dr. Kumar did not



Weaver - G302108 & G103215    18
            

attribute the claimant’s symptoms to her mild arthritic

changes. 

Dr. Abraham stated that her work necessarily

and significantly impacted her neck, to cause her

cervical degeneration.  The claimant’s reported symptoms

were different in 2007 and 2011, and her 2007 x-rays

only showed age-appropriate mild arthritic change with

no definitive diagnosis, while her 2011 x-rays showed

mid-cervical degeneration resulting in a diagnosis of

cervical degeneration with nerve root irritation.  The

claimant’s 2007 symptoms required no treatment other

than a round of steroid medication, which may or may not

have been for her neck, but her 2011 symptoms required

medications, cervical epidural steroid medications and

multilevel surgery.

Whether the claimant had cervical discomfort

beginning in 2007 or not, she experienced a change in

symptoms, a change in objective findings including

changes on x-ray in December 2011 and spasms in June

2012, and a change in treatment, from none after 2007 to

a need for surgery after December 2011. Thus there was a

significant change in the claimant’s condition, which
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manifested itself to the claimant when it caused her to

voice her symptoms to Dr. Lipke in December 2011 and

when new objective findings were noted in December 2011

and in June 2012.  Causation is established. Further,

the claimant has shown, through Dr. Abraham’s opinions,

that her work was the major cause of her need for

cervical treatment including surgery.

The claimant had objective findings in the

form of the 2011 x-ray, the muscle spasms in June 2012,

and the surgical observations.

I would award the claimant the medical

treatment of record and as recommended by her treating

physician and indemnity benefits for the period of time

she was off work.

For the foregoing reasons, I concur in part

with and dissent in part from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


