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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed January 23, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
         has jurisdiction over this claim.

2.  The stipulations agreed to by the parties are   
         hereby accepted as fact.

3.  The claimant has proven, by a preponderance of  
         the credible evidence, that she has sustained   
         substantial wage-loss disability in addition to 
         her physical impairment.  After consideration   
         of the claimant’s age, education, and work      
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         experience, together with her substantial       
         impairment and permanent restrictions related   
         to her admitted injury, I find that the         
         claimant has sustained a wage-loss disability   
         in the amount of twenty-five percent (25%) to   
         the body as a whole.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 23, 2014 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the
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provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents. 

DISSENTING OPINION

         I respectfully dissent from the majority

opinion affirming the administrative law judge’s award

of twenty-five percent wage-loss to the body as a whole

above the claimant’s permanent physical impairment

rating.  My carefully conducted de novo review of this

claim reveals that the claimant has failed to prove by a

preponderance of the evidence that her compensable left

shoulder injury is the major cause of her current

disability.  Therefore, wage-loss benefits above her

anatomical impairment rating must be denied. 
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         On May 4, 2012, the claimant slipped and fell

in the course of her employment as a registered nurse

for the respondent-employer.  The claimant shattered her

left shoulder in three places as a result of that

accident.  After extensive medical treatment for this

injury, to include two surgical procedures, the claimant

was released with an eighteen percent permanent physical

impairment rating to the body as a whole.  The claimant

was given permanent restrictions to include no lifting

more than fifteen pounds at one time with her left arm,

no repetitive lifting of more than ten pounds with her

left arm, and no work above shoulder level.

Subsequently, the claimant applied for and began

receiving Social Security Disability benefits.

         With regard to her current level of physical

functioning, the claimant testified that she is unable

to perform her prior job duties due to the permanent

work restrictions that resulted from her left shoulder

injury.  More specifically, the claimant asserts that,

because she can no longer administer CPR or reach above

her shoulder, she cannot perform the required functions

of a nurse. 

         The claimant has a vast history of training and

experience in the nursing field.  At age twenty, the

claimant obtained her RN certification.  The claimant
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earned a Bachelor’s degree in nursing in 1981, and her

Master’s degree in nursing in 1988.  Over the course of

her employment in the nursing field, the claimant has

worked as, among other things, a floor nurse, staff

nurse, charge nurse, relief nurse, a home-health nurse,

as an RN at a nursing home, as a nurse for a respiratory

care facility, as a nursing supervisor, as a nurse case

manager, and as a nursing instructor.  Moreover, the

claimant testified that she has relevant non-nursing

experience, such as creating a policy and procedures

manual. 

         The claimant was a Staff II level neonatal

intensive care nurse at the time of her left shoulder

injury.  The claimant testified that as a nurse in the

infant intensive care unit, she was required to be able

to lift up to fifty pounds and to reach above her head

in order to access monitors.  The record shows that the

claimant’s employment with the respondent-employer was

terminated as of March 8, 2013.  The claimant agreed

that she was terminated because she had used all of her

personal leave time, including FMLA.  The claimant

further agreed that she had exhausted her personal leave

time primarily because of her knee surgeries, as opposed

to her left shoulder injury.  The claimant has not
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sought re-employment with the respondent-employer since

her termination.

         The claimant testified that the respondent-

employer called her back in for a job assignment in July

of 2012, following her release by Dr. Yokum, subsequent

to her first, left shoulder surgery.  The claimant

stated that, upon seeing her, the hospital’s employee

health division would not allow her to return to work. 

The claimant further testified that the respondent-

employer asked her to return to work for two weeks in

January of 2013, for three eight-hour shifts per week. 

The claimant stated that the work she performed during

that time consisted primarily of administrative duties

tied to her continuing education requirements or

“competencies.”  The claimant stated that she was not

involved in direct patient care during this time.  The

claimant testified that she was only able to complete

one, full eight-hour day during the first week due to

her left shoulder pain.  The claimant testified that she

failed to return the second week because her surgeon

moved her second knee surgery to that week.   

          The claimant, who was 64 at the time of the

hearing, testified that after 44 years, nursing was all

that she knew.  The record shows that the claimant

earned $129,566 annually at the time of her compensable
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injury due to the claimant’s advanced training and

certification.  

          The claimant testified that while she can

perform basic computer functions, she is not proficient

with the use of computers.  Furthermore, the claimant

stated that she currently reads one book per day, she

plays the piano about two hours each day, she sews, she

bakes, and she does crafts.    

          In addition to her compensable shoulder

injury, the claimant testified that she has undergone

bilateral total knee replacements, which were unrelated

to her compensable injury.  These surgeries were

scheduled prior to the claimant’s compensable shoulder

injury, but were postponed due to that injury. 

Moreover, the claimant injured her right shoulder when

she was thirty-eight years old, and she stated that she

re-injured that shoulder in an automobile accident in

2005.  The claimant has undergone three surgeries on her

right shoulder as a result of those injuries.  The

claimant admitted that she developed osteoarthritis

following her automobile accident, and that she takes

Mobic, Celebrex, and Advil in order to manage her

related symptoms.  The claimant also suffers from

macular degeneration.  
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          The record shows that the claimant lives in

Mountain Home, which is centrally located in the Twin

Lakes area of Arkansas.  The claimant testified that she

kept an apartment in Little Rock when she worked for the

respondent-employer, and that she stayed there when she

worked.  The claimant testified that she has not looked

for work in the Little Rock area, nor has she sought

employment in other nearby metropolitan areas, such as

Jonesboro, since her termination.  The claimant admitted

that she had not looked for work as of her October 7,

2013, deposition due to her knee surgery.  The claimant

acknowledged that Dr. Collins instructed her that he

would need to periodically monitor her left shoulder

condition.  The claimant admitted that Dr. Collins

advised her that she could continue to have improvement

in functioning and mobility of her left shoulder and arm

for as much as eighteen months following her second

surgery.  The claimant testified that she has not been

released by the doctor treating her knees, namely, Dr.

Martin.  The claimant admitted that she failed to

complete her competencies because of her knee surgery.

and, is, therefore, disqualified from administering CPR. 

        It is well-settled that the wage-loss factor is

the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood. Henson v.
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General Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2007). 

The Commission is charged with the duty of determining

disability based upon a consideration of medical

evidence and other matters affecting wage-loss, such as

the claimant’s age, education and work experience. 

Eckhardt v. Willis Shaw Exp., Inc., 62, Ark. App 224,

970 S.W.2d 316 (1998). Other matters to be considered

are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Henson,

supra. The Commission may use its own superior knowledge

of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss

disability. Oller v. Champion Parts Rebuilders, Inc., 5

Ark. App. 307, 635 S.W.2d 276 (1982). 

          Ark. Code Ann. §11-9-102(4)(F)(ii)(a)(Supp.

2009) provides that permanent benefits shall be awarded

only upon a determination that the compensable injury

was the major cause of the disability or impairment. 

“Major cause” is defined as more than fifty percent

(50%) of the cause, and a finding of major cause shall

be established according to the preponderance of the

evidence.  Ark. Code Ann. §11-9-102(14)(A) (Supp. 2005);

see,  Pollard v. Meridian Aggregates, 88 Ark. App. 1,

193 S.W.3d 738 (2004).  Further, Ark. Code Ann. §11-9-

102(4)(F)(ii)(b) provides that if any compensable injury
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combines with a preexisting disease or condition or the

natural process of aging to cause or prolong disability

or a need for treatment, permanent benefits shall be

payable for the resultant condition only if the

compensable injury is the major cause of the permanent

disability or need for treatment. 

         In this particular claim, the claimant has

failed to prove that her left shoulder injury is the

major cause of her alleged inability to return to either

a nursing or to a non-nursing position with similar pay. 

While it is evident that her left shoulder plays some

part in her current level of disability, the claimant

testified that, out of all of her disabling conditions,

her left shoulder is the only one to have actually

improved.  Further, while the claimant argues on appeal

that none of her pre-existing problems prevented her

from working or required any special accommodations

prior to her left shoulder injury, thus suggesting that

she would still be able to work but for this injury, I

note that her bilateral knee replacement procedures were

performed after her compensable left shoulder injury. 

Moreover, the claimant agreed that she was still under

her doctor’s care and that she had not reached the end

of healing period for her knees at the time of the

hearing.  Further, while I agree that two surgeries to
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her left shoulder constitutes  significant medical

treatment, I note that the claimant had already

undergone three surgeries to her right shoulder prior to

her compensable left shoulder injury.  In addition, the

claimant suffered from progressively worsening

osteoarthritis and failing eyesight.  

         The administrative law judge concluded that, in

view of her vast experience and extensive education, the

claimant could return to nursing profession in some

capacity.  However, he opined that because of her

education and experience, the claimant was precluded

from returning to a job with equal or greater benefits. 

I cannot agree.  Although the claimant testified that

she has unsuccessfully sought employment in her

vicinity, she admitted that she has failed to seek

employment in larger markets where there would be

greater opportunity for someone with her background and

skills.  Finally, the record in this claim is devoid of

any medical opinion which states that her left shoulder

condition, standing alone, is the major cause for her

current level of disability.  Quite the opposite, in his

final clinic report dated April 1, 2013, Dr. Collins

noted that the clamant was “very satisfied” with her

left shoulder, and that she was asymptomatic and making

steady progress.
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         Based upon the above and foregoing factors, I

must dissent from the majority opinion affirming wage-

loss as awarded by the administrative law judge.  Even

if the claimant had proved that her left shoulder injury

was the major cause of her current level of disability,

which, in my opinion, she has not, upon considering the

claimant’s age, level of education, her long history of

continued education, and her vast employment experience,

I find that she has failed to prove that she is not

employable at the same or greater wages.  These factors,

combined with fact that the claimant has other

significant health conditions that have required equally

invasive surgeries, she has failed to seek employment in

suitable markets, and she remains very active otherwise,

I cannot find that the claimant has proved that she is

entitled to twenty-five percent wage-loss disability

benefits.

         Therefore, I dissent from the majority opinion.

 
                          

                               
KAREN H. McKINNEY, Commissioner
                                

 


