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CLAIM NO.  G101085 

CHARLES VANDEVER,
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OPINION FILED MAY 23, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed February 10, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
        has jurisdiction of the within claim.

2. The employee/employer relationship existed       
   between the parties on February 4, 2011.

3. The claimant sustained a compensable injury to   
   his left hip on February 4, 2011.
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4. The claimant was earning an average weekly wage  
   of $525.52 which would entitle him to            
   compensation at the weekly rates of $350.00 for  
   total disability benefits and $263.00 for        
   permanent partial disability benefits.

5. Respondent accepted and paid permanent partial   
   disability benefits in an amount equal to 20% to 
   the body as a whole; 10% for anatomical          
   impairment rating and 10% for wage loss.

6. Claimant has failed to prove by a preponderance  
   of the evidence that he suffered a compensable   
   injury to his mid or low back on February 4,     
   2011. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the February 10, 2014

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must  dissent from the majority opinion.  I would award

the claimant medical benefits for his compensable back

injury.

         The claimant sustained a compensable hip injury

on February 4, 2011, for which he received benefits. 

The claimant contended that he also sustained a back

injury in the work-related event on February 4, 2011.

         The claimant was sixty years old at the time of

hearing.  He began working for the employer in July 2007

on the paving crew, shoveling asphalt, driving a

dumptruck, and operating a backhoe.  On February 4,

2011, the claimant slipped and fell while working.  He

landed on his left side and had immediate left hip pain. 

A co-worker assisted him into the truck and returned him

to the shop.  He was then taken to Dr. Moffitt, and then

had surgery by Dr. Johnson to repair a left femur
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fracture.  The claimant underwent rehabilitation and

continued to be seen by Dr. Johnson.

         On April 6, 2011, the claimant complained of

back pain to Dr. Johnson, who ordered an MRI and

referred him for a neurosurgical consultation.  Dr.

Johnson stated that he felt that the claimant’s low back

pain was a result of the slip and fall. The claimant saw

Dr. Kyle, who felt the claimant’s complaints were due to

degenerative changes and that he needed no treatment or

restrictions.  The claimant eventually saw Dr. Hall for

his low back pain.  He had an MRI in April 2012, which

showed disc bulges at L3-4, L4-5, and L5-S1, which

indented the thecal sac and compromised the neural

foramina.  At L3-4 and L4-5, this condition caused

stenosis.  He had injections in December 2012. Dr. Katz,

a neurosurgeon, evaluated the claimant in December 2012. 

A CT scan was performed and the claimant underwent

physical therapy, although only for a limited time due

to other health issues.  Dr. Katz did not have the

opportunity to see the claimant and to make his

diagnosis and recommendations.  The claimant sought

continued treatment.  

         The majority, in affirming the Administrative

Law Judge, has found that because the claimant had some
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history of some back pain related to degenerative

change, the back pain he experienced after his fall was

not causally connected to the fall.  Yet, the claimant

was able to perform his job without limitation or

restriction until the date of his accident, and by

August 2012, he was not able to do that job any more

without restriction.  He had to take rest breaks during

the day to allow his back pain subside enough to

continue working.  In August, Dr. Johnson again stated

that his back pain was related to his slip and fall.  

Dr. Johnson was the treating physician, intimately aware

of the claimant’s condition, the mechanism of the fall,

and all of his examinations and testing.  He connected

the significant spike in the claimant’s back pain, from

none that interfered with his ability to work to

significant pain and restriction.  The claimant

testified that he did not have back problems.  It is

clear from the record that he had no prior treatment and

no prior limitations upon his work or activities. He did

report that he had some back pain in the past to Dr.

Smardo on February 8, 2011, but there is no medical

record of any treatment or complaint prior to the date

of accident.  If he did have low back pain prior to the

accident, it was insufficient to drive him to get
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treatment.  After the accident, his pain spiked

considerably.  It is clear that the claimant’s accident

caused his degenerative back condition to become

severely symptomatic and limiting, and thus causation is

established. 

         This situation is similar to that of Estridge

v. Waste Management, 343 Ark. 276, 33 S.W.3d 167(2000),

except that there is less evidence of any prior symptoms

here than in Estridge.  In Estridge, the claimant

experienced an increase in the intensity, nature and

location of her pain, differentiating it from her pre-

existing condition, and it was “clear” that the accident

was a factor or precipitated her need for treatment. 

Here, there is almost no evidence that the claimant had

any prior back pain, and there are no records or

indications that the claimant ever needed treatment or

work restrictions, until the significant fall he took. 

Note that he broke his femur, the largest bone in the

body, in that fall, supporting a direct relationship

between the mechanism of injury and the claimant’s back

pain.  Obviously, the slip and fall was “a factor” in

the resulting need for treatment, without regard to a

major cause analysis, and thus a causal connection is



 VANDEVER - G101085 7

established.  Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004). 

         The majority, in affirming the Administrative

Law Judge, is in error.  There are objective findings in

the form of the bulges, foraminal compromise, and

stenosis, which support the medical evidence that the

claimant had signs and symptoms of low back pain that he

had not had at all in that severity prior to his

accident.  All of the elements of the claim are

established. I would award the claimant medical benefits

for his compensable injury.

         For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                              
PHILIP A. HOOD, Commissioner


