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OPINION AND ORDER

The respondent appeals an administrative law judge’s

opinion filed August 22, 2013.  The administrative law judge

found that the claimant sustained an injury arising out of

and in the course of his employment.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant did not prove by a preponderance of

the evidence that he sustained a compensable injury.  The
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Full Commission finds that the claimant was not performing

employment services at the time of his alleged accident.     

I.  HISTORY

Ralph Trezza, age 59, testified that he became employed

as a driver for the respondent, USA Truck, in 2007.  Mr.

Trezza testified that he was responsible for his truck “At

all times....As a truck driver, I’m responsible for that

truck from the time - at all times.  It’s my truck.  It’s

issued to you.”  The claimant testified that a driver was

allowed to drive for 11 hours and was then required to take

a 10-hour break.  The record indicates that the claimant

began driving from Pennsylvania on October 20, 2011, and the

claimant testified that his final destination for that trip

was Arlington, Texas.  The parties stipulated that the

employment relationship existed at all pertinent times,

including October 22, 2011.  The claimant testified that he

arrived in West Memphis, Arkansas on Saturday, October 22,

2011 at “a quarter to 10:00.”  The claimant testified on

direct examination:

Q.   Now, when you got to West Memphis, would you
tell us what happened to you as far as your
injury?
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A.   Yeah, I parked at the terminal and I got out
to go to the bathroom and stumbled or my
ankle tripped out and I fell over.  

Q.   What kind of pain or sensation did you have
when you tripped or fell as far as your ankle
was concerned?

A.   Pretty bad....it hurt....When I stepped, I
obviously stepped incorrectly or, you know,
had a mishap, and my ankle bent over, and I
heard a pop.  

Q.   After you got up, what did you do next?

A.   Cry, you know, it hurt.  It hurt.  I probably
cussed.  But eventually, I got - I was going
inside to go to the bathroom, I needed - I
had to go to the bathroom, too; so, I went in
and went to the bathroom.  

Q.   Okay.  What did you do next after you went to
the bathroom as far as reporting it? 

A.   I think I called up [Roger] Jaggers....He’s
actually another driver that’s been with the
company for in excess of 10 years.  Actually
trained me when I came to the company, and
just - we have - we have remained best
friends ever since.

The respondent’s attorney cross-examined the claimant:

Q.   You got to West Memphis when?

A.   At a quarter to 10:00, right?

Q.   Yeah.

A.   Yes.

Q.   Okay.  And tell me, logging-wise, what was
your status change at a quarter to 10:00?
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A.   I went from driving to off-duty.

Q.   Okay.  And why did you go off-duty?

A.   Well, like I told you [at deposition], I
picked this load up in Hazelton,
Pennsylvania....And I had five days to get to
Arlington, Texas, final destination.

Q.   Okay.

A.   So, I was stopped in West Memphis, because I
was going to meet the other guys there.  I
knew they were coming behind me.  They were
also on their way to Arlington to - same
route, same road - doing the same exact thing
I was under.

Q.   Okay.  And so, you made this change, driving
log change, from driving to off-duty?

A.   Correct.      

Roger Jaggers testified that he had been employed with

the respondent for approximately 11 years.  The claimant’s

attorney examined Roger Jaggers at a deposition included of

record:

Q.   When is the first time you recall Mr. Trezza
telling you about having problems with his
ankle?

A.   The day he hurt it, I was talking to him.  He
had got to West Memphis and he - he had
gotten to West Memphis and he had called me
after he had done some stuff at West Memphis
and he said he twisted his ankle or something
when he stepped out of the truck.  It was
somewhere around October 21st, October 22nd,
somewhere around there.  
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Q.   Okay.  You were headed for West Memphis, as
well, correct?

A.   Yes, I was.  

Q.   Okay.  Did you tell him anything about his
ankle at that time?

A.   Yes.  I said you need to call our boss man,
Brandon.  I said you need to tell Brandon
that you twisted your ankle and hurt your
foot and he said, you know, he said he
would....

Q.   Back when he said he fell, did he tell you
where he fell?

A.   He just said he twisted his ankle stepping
out  of the truck.  

The respondent’s attorney questioned Roger Jaggers:

Q.   Tell me how you all figured out that this
accident, the actual date was October 22nd of
2011?

A.   I got a pretty good memory and I went back
and looked on my logbooks.  I knew where I
had picked up the day - I knew where we
pulled a load that we both had was going,
knew where both of us picked up, and I went
back and checked all of my dates where I had
been to a certain - this shipper that we used
to pick up at all the time and the load where
it was going.  And then I said check these
dates and he went back and checked these
dates and the dates that I had been there and
it come back to us that it was on October
because - because then he found the right
day, he found where he had wrote it on his
logbook, the sheet that he had folded up, he
had wrote it up there saying that he hurt his
ankle.
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The claimant testified that he contacted his

dispatcher, Brandon Hudson, and informed him “that I had

messed up my foot or hurt myself.”  The claimant’s attorney

questioned Brandon Hudson, a driver manager for the

respondent-employer:

Q.   Do you recall in October of 2011 Ralph
mentioning to you that he had hurt his
ankle?

A.   Yes.

Q.   Tell me what he told you.

A.   We were talking, there were a few of them
that had gone out to dinner, and that he
stepped in a pothole, I believe, and twisted
his ankle.

Q.   Did he say where it had happened at?

A.   Yes....In West Memphis.  

Q.   Did he tell you it was at the terminal?

A.   I believe so.  

Q.   And what did he tell you about his ankle at
that point?

A.   At that time he said it was fine and
everything....

Q.   Did you offer to fill out an accident report
at that time?

A.   I honestly do not remember.  

Q.   Can you tell me why you didn’t?
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A.   At that time he seemed like he was - he was
okay.  It was just a - it wasn’t an issue at
the time.  He just twisted it and he was
okay.

The claimant testified that he spent the night of

October 22, 2011 in “West Memphis at the terminal in my

truck.”  The respondent’s attorney cross-examined the

claimant:

Q.  On the 23rd, did you log any on-duty time,
either on-duty, driving on-duty?

A.   I didn’t log no on-duty time. 

Q.   You were off completely for the 23rd,
correct?

A.   Correct.

Q.   Performed absolutely no job duties or
functions for USA Truck, correct?

A.   34-hour restart, is what it’s called.  

Q.   Okay.  And what is a 34-hour restart?

A.   It’s when you have the time to do, you can
take a 34-hour restart, which restarts your
clock for driving...

Q.  So from that point in time that you went off-
duty on October 22nd at a quarter to 10:00 in
the morning, it was your intention to be off
work, not doing any job functions for USA
Truck for a period of 34 hours.  Is that
correct?

A.   Correct.  
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Q.   And in that 34 hours, you also intended to
meet up with some of your buddies and go have
a nice Mexican dinner right over there by the
terminal.  Correct?

A.   Correct.     

On October 24, 2011, the claimant signed a Medical

Examination Report For Commercial Driver Fitness

Determination.  The claimant checked a box on the Health

History section of the Medical Examination Report,

indicating that he had not sustained an illness or injury in

the last five years.  On the Physical Examination of the

Report, a medical examiner indicated that there was no “Loss

or impairment of leg, foot, toe, arm, hand, finger.”  Nor

was there any “Perceptible limp, deformities, atrophy,

weakness, paralysis, clubbing, edema, hypotonia,

insufficient grasp and prehension in upper limb to maintain

steering wheel grip.”  Finally, there was no “Insufficient

mobility and strength in lower limb to operate pedals

properly.”    

The claimant testified on direct examination:

Q.  You had a DOT physical, I believe, October
24th.  Is that correct?

A.   Correct....

Q.   Did you mention your right ankle to him?
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A.   No....

Q.   Well, I think the question is going to be,
Ralph, is why didn’t you tell him about the
right ankle?

A.   Well, I didn’t want to take off of work.  I
was - probably should have.  I was trying to
do the right thing for the company, to be
honest with you, for me, you know, it’s just
to try to - to try to get it better myself.  

According to the record, the claimant did not seek

medical treatment until January 19, 2013, on which date the

claimant saw Dr. Francis Obeng: “Joint pain, which began 6

months ago.  Location: right foot and is non-radiating. 

Which occurred while climbing out of his work truck at

work.”  Dr. Obeng’s assessment was “1.  Pain in Joint

Involving Ankle and Foot/right - New....X-ray shows

calcifications in the joint and callus formation possibly

after an initial fracture.  Refer to ortho.”  

The claimant filled out an Orthopedic Patient Worksheet

at OrthoCarolina on January 21, 2013 and wrote that he had

injured his ankle “approx 6 mn. ago.”  The claimant

indicated that the injury was Work Related, and he described

the injury as “Getting out of truck.”  Andy Hylton, P.A.,

saw the claimant at OrthoCarolina on January 21, 2013:

Ralph comes in today for initial clinical
evaluation of his right ankle.  Ralph is an
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otherwise healthy 57-year-old male who is a truck
driver who references an injury event 6 months
ago.  Ralph notes that he was stepping out of the
truck when unfortunately he stepped incorrectly
and turned his foot.  He notes he had a
subsequent audible pop.  His ankle was swollen and
throbbing initially with some increased swelling. 
He notes, at that point, he thought he broke it,
but due to his work as a truck driver and his
requirement to be available during the summer he
actually elected to not get anybody to evaluate
it.  His initial plan was to loosen up his shoe
while driving and essentially tighten it up to
support the ankle during weightbearing activities. 
He notes that the ankle pain has started to
progress and he points [to] the area of his ankle
mortise as well as medially and laterally for the
primary area of the discomfort....

RADIOGRAPHS: Three views of his right ankle were
ordered, reviewed and interpreted in the office
today.  They are notable for global arthritic
changes and areas of osteophyte formations.  

Andy Hylton’s assessment was “Localized osteoarthritis
of the ankle/foot.”

Dr. James Sebold examined the claimant at OrthoCarolina
on January 24, 2013:

He has had pain in his ankle for many years, worse
over the last 6 months.  He wants to consider
surgical treatment....His exam today shows a varus
malalignment of his right ankle, compared with his
left side.  He does have a scar over the medial
malleolus on the left.  His range of motion is
significantly decreased on the right, compared
with the left, and there is a fixed varus.  It is
not really correctable....X-rays of that right
ankle are reviewed and he has significant
osteoarthritis with varus tilting....We discussed
all of his treatment options.  He elected to
proceed with an ankle arthrodesis with auto and/or
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allograft....He may be out of work for about 6
months from his truck-driving activities.  

Dr. Sebold’s assessment was “Localized primary

osteoarthritis of the ankle” and “Localized osteoarthritis

of the ankle/foot.”  Dr. Sebold performed surgery on

February 6, 2013: “1.  Right ankle arthodesis with

autograft.”  The pre- and post-operative diagnosis was “1. 

Right ankle osteoarthritis.”  The claimant followed up with

Dr. Sebold on February 20, 2013: “X-rays, including AP,

lateral, and mortise views of the right ankle, show good

overall alignment of his ankle.  He does have some residual

hindfoot varus....He was placed in a short leg,

nonweightbearing cast.  For his FMLA paperwork, he will be

likely out of work for at least 4 to 6 months.  He works as

a trucker.  He also has some type of attorney, as he says

that this actually happened at work a year or so ago.”  Dr.

Sebold signed a Work Status slip on February 20, 2013,

indicating that the claimant “Should not return to work”

until “4-6 months post op.”       

A pre-hearing order was filed on April 22, 2013.  The

claimant contended, “on October 22, 2011, the claimant, who

is a truck driver, climbed out of his truck, stepped wrong

and turned his right ankle.  He then heard his ankle pop. 
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He reported this incident to Brandon Hudson, the fleet

manager, and was asked if he needed to see a doctor.  The

claimant felt his ankle may improve with time.  In fact, as

long as the claimant was not walking his ankle swelling

would decrease.  Unfortunately, the ankle did not improve,

the swelling continued and he had a severe decrease in range

of motion.  However, the claimant continued to work until

January 18, 2013.  At that point, he had to seek medical

treatment.  The claimant saw Dr. Obeng on January 19, 2013. 

The claimant’s ankle x-rays showed calcification in the

joint and callus formation possibly after an initial

fracture.  The claimant was then referred to an orthopaedic

surgeon, Dr. Sebold, at OrthoCarolina.  Dr. Sebold noted the

claimant’s x-rays showed significant osteoarthritis.  He

performed a right ankle arthrodesis with autograft on

February 6, 2013.  It is the claimant’s contention that he

is entitled to temporary total disability from January 19,

2013, when he was placed in a boot and given pain

medications, to a date yet to be determined.  It is

anticipated that Brandon Hudson and Roger Jaggers will both

testify to the claimant reporting this injury when it

occurred.  However, when the claimant contacted Carol Webb
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with Human Resources he was told that no report had been

made and that they do not accept work injury claims after a

six-month period.  They made the claimant file for FMLA.  It

is the claimant’s contention that he has two witnesses that

can attest to his injury and that he is entitled to

temporary total disability, medical treatment, reimbursement

of his medical expenses, mileage, and an attorney fee on the

controverted indemnity.”  

The respondent contended that the claimant “did not

sustain a compensable injury as that term is defined by Act

796 of 1993.  Alternatively, the respondent raises lack of

notice as a defense to any benefits accrued prior to January

19, 2013.”  

After a hearing, an administrative law judge filed an

opinion on August 22, 2013.  The administrative law judge

found that the claimant “sustained an injury arising out and

in the course of his employment[.]” The administrative law

judge awarded temporary total disability benefits and

medical treatment.    

The respondent appeals to the Full Commission.  

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-
102(4)(Repl. 2002), provides:
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(A) “Compensable injury” means:
(i) An accidental injury causing internal or  
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

***
(B) “Compensable injury” does not include:
(iii) Injury which was inflicted upon the employee 
at a time when employment services were not being  
performed[.] 

It is well-established that an employee is performing

employment services when he is doing something that is

generally required by his employer.  Texarkana Sch. Dist. v.

Conner, 373 Ark. 372, 284 S.W.3d 57 (2008).  The relevant

test is whether the injury occurred within the time and

space boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the

employer’s interest directly or indirectly.  Wallace v. West

Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361 (2006).  The

critical inquiry is whether the interests of the employer

were being directly or indirectly advanced by the employee

at the time of the injury.  Id.  The Commission is bound to

examine the activity the claimant was engaged in at the time

of the accident in determining whether or not he was

performing employment services.  Hill v. LDA Leasing, 2010
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Ark. 271, 374 S.S.3d 268 (2010), citing Texarkana Sch.

Dist., supra.        

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  

An administrative law judge found in the present

matter, “3.  On October 22, 2011, the claimant sustained an

injury to his right ankle arising out of and in the course

of his employment which rendered his [sic] temporarily

totally disabled for the period commencing January 19, 2013,

and continuing through the end of his healing period, a date

to be determined.”  The Full Commission finds that the

claimant did not prove by a preponderance of the evidence

that he sustained a compensable injury.  The claimant has

been employed as a driver for the respondent, USA Truck,

since 2007.  Beginning October 20, 2011, the claimant began

driving his truck from Hazelton, Pennsylvania to Arlington,

Texas.  The claimant testified that he stopped in West
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Memphis at “a quarter to 10:00" on October 22, 2011.  The

claimant agreed on cross-examination that his logbook entry

at a quarter to 10:00 showed a “status change,” i.e., “from

driving to off-duty.”  The claimant agreed that it was his

intention to be “off work” and that he did not intend to

perform any “job functions” for the respondent while he was

off-duty.

The claimant’s testimony indicated that, after going

off-duty on October 22, 2011, he tripped and fell while

exiting his truck in order to walk to a restroom facility at

the West Memphis truck terminal.  The Full Commission notes

that this restroom facility was not maintained or provided

by the respondent-employer.  In Cook v. ABF Freight Sys.,

Inc., 88 Ark. App. 86, 194 S.W.3d 794 (2004), the Arkansas

Court of Appeals affirmed the Commission’s finding that the

claimant was not injured while performing employment

services.  The claimant in Cook was a truck driver who was

injured during a mandated rest break and while he was “off

the clock.”  Likewise, in the present matter, the claimant

tripped and fell after going “off-duty” for the day.  The

claimant testified that he did not intend to perform any

activities benefitting the respondent-employer while the
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claimant was off-duty.  The claimant was not “on call” for

the respondent and was not required to stay with his truck

while off-duty.  The evidence in the present matter does not

demonstrate that the claimant was doing anything required by

his employer at the time the claimant tripped and fell.  Nor

was the claimant carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly,

at the time of the accident.  The claimant’s alleged injury

did not occur within the time and space boundaries of his

employment with the respondent.

The instant case is readily distinguishable from Pifer

v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002). 

In Pifer, the claimant was injured while returning to his

truck after taking a restroom break on the employer’s

premises.  The claimant in Pifer intended to perform

employment duties which included completing his log book and

securing his truck after the restroom break.  The Arkansas

Supreme Court held that Pifer’s restroom break was a

necessary function and directly or indirectly advanced the

employer’s interests.  In the present matter, however, the

Commission reiterates that the claimant had completed his

employment services for the day and tripped while exiting
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the truck on his way to the restroom at the terminal in West

Memphis.  The evidence does not show that claimant’s actions

at the time he fell were benefitting the employer’s

interests, directly or indirectly.  The instant case is also

distinguishable from LVL, Inc. v. Ragsdale, 2013 Ark. App.

65.  In LVL, Inc., the Arkansas Court of Appeals affirmed

the Commission’s finding that a truck driver was performing

employment services at the time of his accident.  The

Commission found in LVL, Inc. that the claimant’s intended

restroom break and vehicle safety inspection were employment

services that directly or indirectly advanced the employer’s

interests.  In the present matter, again, the claimant had

completed his employment services for the day and tripped

and fell after beginning his 34 hour off-duty period. 

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant did

not prove by a preponderance of the evidence that he

sustained a compensable injury.  The claimant did not prove

that he was performing employment services at the time of

his alleged accidental injury on October 22, 2011.  We

therefore reverse the administrative law judge’s opinion,

and this claim is denied and dismissed.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must dissent from the majority opinion which held that the

claimant failed to prove that he sustained a compensable

injury on October 22, 2011.

         The pertinent facts are that the claimant, a truck

driver for the respondent-employer, had come into the

company terminal at West Memphis, Arkansas on Saturday,

October 22, 2011, to begin a “thirty-four-hour reset” so

that he could continue on to Arlington, Texas.  A “thirty-

four-hour restart” was the “time you have to do... which

restarts your clock for driving.”  He was required to

refrain from driving for thirty-four hours before he re-

started his trip to Arlington, Texas.  The claimant also

testified that he was responsible for his truck at all
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times. Even on a “thirty-four-hour restart,” he could not

abandon his truck.  It was where he sleeps and lives while

he is on a driving assignment. 

          When the claimant arrived at the terminal, he

stepped out of his truck to go to the restroom.  He injured

his ankle.   He testified that, at the West Memphis

terminal, he changed from “on duty” to “off duty,” although

he probably made the driving log entry later.  He stayed

with his truck all day Saturday, and he slept in it that

night.

                      On Sunday, October 23, 2011, he drove his truck,

detached from the trailer, from where he was parked at the

terminal across a parking lot to a restaurant to eat dinner

with some other employees.  He used the truck, so that he

did not have to walk on his injured ankle.  He would have

walked, if not for his injury.  At that point, his truck was

detached from the trailer, because he had to have some work

on a tire performed.  He spent the night in his truck at the

terminal.  The claimant did not drive his truck on his route

that day.

         The majority relies upon Cook v. ABF Freight

Systems, Inc., 88 Ark. App. 86, 194 S.W.3d 794 (2004), in
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which the Court stated that an injury which occurred during

a mandatory break from driving, during which time a claimant

did no work for the benefit of the employer, did not occur

while the claimant was performing employment services, even

though the claimant was using the restroom.  A distinction

was made between a restroom break while on duty and one

while off duty.

          The majority’s reliance on this distinction is

misplaced, because the claimant testified that he had to

arrange for maintenance for his truck while on his “thirty-

four hour restart,” and certainly that maintenance was for

the benefit of the employer. 

         Further, the claimant was the equivalent of a

resident employee.  He was not staying in a hotel or other

facility.  He was a resident of the truck.  There is a

bright-line rule for “residential employees” found in Jivan

v. Economy Inn, 370 Ark. 44, 260 S.W.3d 260 (2007).  There,

the claimant was injured while preparing to go to a gym, but

she was in the bathroom of her residence in the hotel which

she managed.  She was “on-call” twenty-four hours a day. 

That claimant was at an increased risk compared to someone

who did not live on the premises, and this was an indirect
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advancement of her employer's interests.  This contrasts

significantly with the Cook case, in which a non-residential

employee was similarly attending to his own needs while off

the clock but on call.  The employee’s presence on the

property is the distinction.

         There is no distinction in the cases as to whether

the employee had a choice concerning residence.  The

claimant testified that he had a choice whether to stay in a

hotel, at his own expense, or to use the truck and its

quarters without charge.  There can be no question, however,

that the claimant’s presence in the truck was a benefit to

the employer. 

          In Toia v. HTI Logistics, 100 Ark. App. 314, 268

S.W.3d 334 (2007), the court noted the Supreme Court’s

distinction drawn in Jivan concerning Cook.  The Cook

employee was not a residential employee of the hotel in

which he was staying and in which he was injured.  The

employer paid for the hotel, but it was not owned or

operated by, or on the property of.  The court stated that

“[t]he scenario might have been different if the truck

driver had sustained the injury while sleeping in his

truck.”  Jivan, 370 Ark. at 420, 260 S.W.3d at 286.  That is
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exactly the situation that occurred in the Toia case, in

which the Court of Appeals determined that a claimant who

inspected the exterior of his truck and then climbed into

the truck to retire for the evening at which time he was

injured was performing employment services.  The truck was

“the ‘premises’ of his employment.”  Toia, at 320.  The

court in Toia also noted that claimant was engaged in an

activity reasonably to be expected so as to be an incident

of the employment and thus a part of it, according to

Arkansas Department of Health v. Huntley, 12 Ark. App. 287,

675 S.W.2d 845 (1984).

          In the current claim, the claimant was a resident

of his truck.  He was injured when he left his truck to use

the restroom, when he stopped at a terminal for a required

break, and before he attended to a mechanical issue

concerning his truck.  The testimony and record show that

the claimant was responsible for his truck and his load,

that he was to inspect and maintain his truck, and that he

had more duties than merely driving.  Walking from his truck

to the restroom after a full day of driving, before he

finished his logging duties, and before he inspected or

attended to his truck (which required maintenance sufficient
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to detach the truck from the trailer), was an activity

reasonably to be expected and indistinguishable from Pfifer

v. Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1

(2002). 

         The claimant had not completed his employment

services for the day.  The claimant had completed his

driving for the day.  Thus, the claimant was taking a

restroom break during a period of time in which he was not

driving but was performing employment services.  I would

award benefits for this compensable claim.

                      For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                                       
   PHILIP A. HOOD, Commissioner


