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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 2, 2014.  The administrative law judge

found that the claimant sustained 14% wage-loss disability. 

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved she sustained

wage-loss disability in the amount of 22%.  
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I.  HISTORY

Stacy Strickland, now age 36, testified that she was a

high school graduate.  Ms. Strickland testified that she had

previously been employed as a cashier, clerk, and retail

worker.  The claimant testified that she became employed

with the respondents, Cooper Tire, on November 30, 1999. 

The claimant testified that she was hired as a building

maintenance and construction worker, also known as a tow

motor worker, and that her entry rate of pay was $15.00

hourly.  The claimant operated a crane in order to change

batteries on tow motors.  After approximately four and one-

half years, the claimant became a first stage tire builder

for the respondents.  The claimant testified that her rate

of pay as a tire builder was based on production but

generally paid $17.00 per hour.      

The parties have stipulated that the claimant sustained

compensable back injuries on April 25, 2008 and March 3,

2009.  Dr. Reza Shahim performed a lumbar decompression and

discectomy on March 24, 2009.  The post-operative diagnosis

was “1.  Foraminal disc herniation at L1-2 right.  2.  Disc

herniation and stenosis at L4-5 right.”  The claimant

testified that she benefitted from surgery.  Dr. Shahim
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reported on May 13, 2009: “She is status post lumbar

decompression at L4-5 and also at L1-2....She says the leg

symptoms are rated 1 to 3/10 most of the time.  She is not

taking pain medication.  She denies any significant axial

back pain....The patient is a tire builder.  I would like

for her to be off work for the next month and then she may

return to light duty for a month.  After that, she may

return to full duty.  What I have told her is that the best

thing for her would be to go to a job that requires very

limited physical activity, since there is a chance of

recurrence.  She should be able to return to regular duty in

a few months.”  

The claimant testified that she returned to light-duty

work for the respondents for a brief time but “I was not

able to complete it.”  The claimant continued follow-up

visits with Dr. Shahim.  The claimant testified that she

received additional medical treatment such as physical

therapy and epidural injections which affected her ability

to consistently attend work.  The parties stipulated that

the claimant’s employment was terminated on November 18,

2009.  A personnel manager for the respondent-employer

informed a union representative on that date, “Please be
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advised that Ms. Stacy Strickland ... was terminated from

Cooper Tire effective November 18, 2009.  The reason for her

dismissal was poor attendance.”

A pre-hearing order was filed on January 12, 2010.  The

claimant contended, among other things that she “sustained

compensable injuries to her back as a result of her work-

related activities at Cooper Tire.”  The respondents

contended, among other things, that the claimant could not

prove treatment for her back was reasonably necessary.  A

hearing was held on April 28, 2010.  The claimant testified

that she had applied for work as a dispatcher and had

attempted employment as a day care worker.  The claimant

testified that she had searched online for jobs and had

attempted employment as a census worker.    

An administrative law judge filed an opinion on July

27, 2010.  The administrative law judge found, among other

things, that the claimant proved “she sustained a

compensable gradual onset back injury while in the

respondents’ employ.”  The administrative law judge found

that additional medical treatment recommended by Dr. Shahim

was reasonably necessary.  The administrative law judge

awarded several periods of temporary total disability
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benefits to include “November 18, 2009, date of termination,

to a date yet to be determined.”  The Full Commission

affirmed and adopted the administrative law judge’s decision

as modified.  The Arkansas Court of Appeals affirmed the

Commission.  The parties have stipulated that the

Commission’s opinion is “res judicata and the law of the

case.”

Dr. Shahim performed a diagnostic lumbar facet block on

May 8, 2012.  The post-operative diagnosis was “Lumbar

spondylosis, facet arthropathy, and degenerative disc

disease.”  

Dr. Shahim performed a lumbar facet block on July 13, 2012. 

Dr. Shahim reported on August 29, 2012:

The patient complains of lumbar radiculopathy.     
          She has lower back, right hip and proximal right
          leg pain.  She complains of muscle spasms across
          the lower back and into the right hip.  She has    
          received diagnostic facet blocks with significant

improvement in the pain.  She says she has had     
          marked improvement in the symptoms.  The symptoms  
          are not as severe as they were previously....

RECOMMENDATIONS: Since the symptoms have improved, 
          we have not performed the radiofrequency           
          rhizotomy.  The patient is a maximum medical

improvement at this point.  I have recommended     
          vocational rehabilitation.  She will have a        
          Functional Capacity Test, which will most likely   
          restrict her lifting....  
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The parties have stipulated that the claimant reached

maximum medical improvement on August 29, 2012.  The

claimant participated in a Functional Capacity Evaluation on

September 24, 2012:

Ms. Strickland is referred with complaints of on-  
          going pain in her low back which she attributed to 
          injuries she sustained in a work-related           
          accident....

The results of this evaluation indicate that an    
          unreliable effort was put forth, with 38 of 57     
          consistency measures within expected               
          limits....During her evaluation she did exhibit    
          the ability to perform an Occasional lift/carry of 
          up to 20 lbs.

CONCLUSIONS
Ms. Strickland completed functional testing on     

          this date with unreliable results.  Overall, Ms.   
          Strickland demonstrated the ability to perform     
          work in at least the LIGHT classification of work  
          as defined by the US Dept. of Labor’s guidelines   
          over the course of a normal workday with           
          limitations as noted above.  

Dr. Shahim noted on November 29, 2012, “The patient has

axial back pain, intermittent hip pain.  The symptoms have

actually worsened recently.  She had responded to lumbar

facet blocks previously....I have recommended the patient

undergo repeat lumbar facet blocks....She could also get

radiofrequency rhizotomy to reduce the symptoms.  She may be

released to light duty restricted based on the Functional

Capacity Test with a light duty classification.  She may
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undergo facet blocks initially and then subsequently

radiofrequency.  Her impairment rating is 11 percent

impairment of a whole person for a two level lumbar disc

herniation surgically treated.”  The parties stipulated that

the claimant “has been assigned an 11% anatomical impairment

rating which has been accepted and the respondents have

paid.”

Dr. Shahim performed diagnostic lumbar facet blocks on

December 11, 2012.  Dr. Shahim noted on February 28, 2013,

“She has had axial back pain and bilateral hip pain with

intermittent leg pain.  She also complains of leg numbness

and tingling bilaterally.  She has received a diagnostic

lumbar facet block in December.  She has had significant

improvement in the symptoms.  She says her back, hip and leg

symptoms are much better.  She is able to walk better,

although the symptoms have not resolved completely.”

The claimant testified that she found full-time

employment with a marketing services company, Harte Hanks,

on or about April 1, 2013.  The claimant testified that her

job description for Harte Hanks was Teleservice Agent, and

that she was earning $8.50 per hour.  Current Pay Statements

included of record corroborated the claimant’s testimony
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that she was earning $8.50 hourly.  The claimant’s testimony

indicated that the teleservices position was consistent with

her permanent physical restrictions.          

Dr. Shahim noted on June 20, 2013, “The diagnostic

lumbar facet blocks have substantially reduced the symptoms,

but the facet blocks only last a few months.  She has more

than 85 percent to 90 percent improvement with the

diagnostic lumbar facet blocks.”  Dr. Shahim performed a

diagnostic lumbar facet block on July 23, 2013.    

A pre-hearing order was filed on January 13, 2014.  The

claimant’s contentions were “1)  The claimant contends that

she is entitled to wage-loss disability benefits in excess

of the 11% anatomical impairment rating.  2) The claimant

contends that the respondents should be ordered to pay

attorney’s fees as provided by law.”  The respondents’

contentions were, “1) The claimant is not entitled to an

award of wage-loss disability benefits.  2) The claimant is

not entitled to an award of attorney’s fees.  3) The

respondents reserve the right to claim entitlement to

credits available under the Act for payment of unemployment

and other benefits such as short-term disability and long-

term disability benefits.”  The parties agreed to litigate
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the following issues: “1) The claimant’s entitlement to

wage-loss disability benefits.  2) Attorney’s fees.”

The claimant followed up with Dr. Shahim on February

24, 2014: “The patient presents with lumbar radiculitis. 

She has undergone a series of diagnostic lumbar facet

blocks.  She has had 85% or more reduction of back and hip

pain with the diagnostic facet blocks, particularly the one

on the left side last time.  She has had improvement

bilaterally with the facet blocks....We will plan on lumbar

radiofrequency rhizotomy.”  

A hearing was held on April 7, 2014.  The claimant

testified that she suffered from chronic pain in her right

and left legs.  An administrative law judge filed an opinion

on July 2, 2014.  The administrative law judge found that

the claimant sustained 14% wage-loss disability exceeding

the claimant’s 11% anatomical impairment.  The claimant

appeals to the Full Commission.

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Logan County v. McDonald, 90 Ark. App.

409, 206 S.W.3d 258 (2005).  In considering claims for
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permanent partial disability benefits in excess of the

employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other

matters reasonably expected to affect her future earning

capacity.  Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).

An administrative law judge found in the present

matter, “3) I find the claimant suffered a 14% wage loss

disability, over and above her 11% permanent impairment.” 

The Full Commission finds that the claimant proved she

sustained wage-loss disability in the amount of 22%.  The

claimant, only age 36, is a high school graduate and has not

attended college.  The claimant’s prior work history

primarily included work in retail and restaurants.  The

claimant began working for the respondent-employer on

November 30, 1999.  The claimant eventually became a tire

builder for the respondents and she was earning

approximately $17.00 per hour.  

The parties stipulated that the claimant sustained

compensable back injuries in 2008 and 2009 while employed

with the respondents.  Dr. Shahim performed surgery on March
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24, 2009.  The claimant testified that she received follow-

up treatment after surgery which included physical therapy,

work hardening, and injections.  However, the respondents

terminated the claimant’s employment on November 18, 2009

for poor attendance.  Dr. Shahim stated on August 29, 2012

that the claimant had reached maximum medical improvement. 

Dr. Shahim opined that the claimant should undergo a

Functional Capacity Evaluation, which “will most likely

restrict her lifting.”  A Functional Capacity Evaluation was

carried out on September 24, 2012.  Although it was opined

that the claimant gave “unreliable effort,” it was also

demonstrated that the claimant could only return to light

work.  The respondents accepted and paid an 11% anatomical

impairment rating assessed by Dr. Shahim.

The claimant testified that she found full-time

employment as a teleservices agent on or about April 1,

2013.  The claimant testified that she was allowed to sit

and stand as needed in her new work.  The Full Commission

notes that the claimant now earns only $8.50 hourly, a

significant reduction in the claimant’s salary of $17.00 per

hour which she was earning before her compensable injuries. 

There is no evidence of record demonstrating that a position
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with the respondent-employer at the same rate of pay is

available for the claimant, who now has permanent lifting

restrictions and chronic pain.  While there is no formula

for determining wage loss, a significant reduction in wages

is a factor the Commission should consider in assigning

wage-loss disability.  See Taggart v. Mid America Packaging,

2009 Ark. App. 335, 308 S.W.3d 643.    

The claimant is only age 36, and her testimony at both

hearings indicates that the claimant possesses above-average

intelligence.  The claimant is intellectually capable of

attending college or participating in appropriate vocational

rehabilitation.  The claimant can read and write, and she is

proficient with a computer.  However, the claimant now has

an 11% permanent anatomical impairment as a result of her

compensable injuries, and the claimant suffers from chronic

pain and permanent lifting restrictions.  The claimant has

also suffered a significant decrease in wages as a result of

her compensable injury.  The record does not indicate that

work with the respondents at her pre-injury wages is

available for the claimant.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant
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sustained wage-loss disability in the amount of 22% in

excess of the claimant’s 11% permanent anatomical

impairment.  The claimant proved that her compensable

injuries were the major cause of the 11% permanent

anatomical impairment and 22% wage-loss disability.  The

claimant’s attorney is entitled to fees for legal services

in accordance with Ark. Code Ann. §11-9-715(Repl. 2002). 

For prevailing on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney Dissents.

DISSENTING OPINION

          I must respectfully dissent from the plurality

opinion finding that the claimant proved by a preponderance

of the evidence that she sustained wage-loss in the amount

of twenty-two percent (22%) above her permanent physical

impairment rating of eleven percent (11%).  While I agree
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that the claimant is entitled to some degree of wage-loss

due to her compensable back injuries of April 25, 2008, and

March 3, 2009, the administrative law judge was correct in

assessing that amount of wage-loss as percent (14%) above

the claimant’s anatomical impairment.  Therefore, the

opinion of the administrative law judge finding that the

claimant sustained fourteen percent (14%) wage-loss above

her eleven percent (11%) anatomical impairment rating should

be affirmed.

          The plurality assigned the claimant with twenty-

two percent (22%) wage-loss above her eleven percent (11%)

permanent physical impairment rating.  It appears, however,

that this amount of wage-loss was determined based primarily

on the claimant’s current wages as compared to her wages

while employed with the respondent-employer at the time of

her compensable injuries, and that the claimant’s future

earning potential was not taken into consideration.  The

record demonstrates that the claimant is thirty-six (36)

years old and possesses the intelligence and aptitude to

attend college or participate in vocational rehabilitation. 

The record further shows that the claimant demonstrates

advancement potential in her current position as a
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teleservice agent for a marketing agency, and that she is

capable of working a full day.  Moreover, the claimant has

undergone surgery and she remains under pain management

treatment that helps substantially reduce her symptoms. 

Therefore, while I acknowledge that the claimant currently

earns “substantially less” then she did at the time of her

compensable injuries, this is not to say that this reduction

in the claimant’s earning power is necessarily permanent.  

          Furthermore, I note that the claimant gave an

unreliable effort during her functional capacity evaluation

of September 24, 2012, thus impeding a full and accurate

assessment of her true physical capabilities. 

          There is no statutory provision or case precedent

that supports the proposition that wage-loss benefits are to

be calculated by some magic formula that takes the

percentage of wages a claimant is currently paid from the

wages a claimant previously earned and awards the claimant

the precise difference.  Rather, it is well-settled that

wage-loss is the extent to which a compensable injury has

affected a claimant’s ability to earn a livelihood.  Emerson

Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), and

that in addition to such factors as the claimant’s age,
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education, and work experience, the Commission may consider

other factors such as a claimant’s motivation to work, post-

injury income, credibility, and demeanor in determining

wage-loss.  Therefore, while a significant reduction in

wages is, in deed, a factor the Commission should consider

in assigning wage-loss disability, see, Taggart v. Mid-

America Packaging, 2009 Ark. App. 335, 308 S.W.3d 643

(2009), it is not the only factor that the Commission must

consider.  Moreover, along with these other factors such as

age, education, and motivation, the Commission must consider

the claimant’s future earning capacity and the medical

evidence in a claim, as well.  See, Henson v. Gen. Elec., 99

Ark. App. 129, 257 S.W.3d 908 (2008), see, also, Lee v.

Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449

(2005). 

          Based upon factors such as the claimant’s age,

educational and vocational potential, her skills, her

advancement potential, and her ability to work full-time, I

find that the claimant stands an above-average chance of

eventually earning wages equal to or even greater than the

wages she earned at the time of her compensable injuries. 

Furthermore, the claimant’s unreliable effort on her
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functional capacity evaluation both offsets and impedes a

true assessment of her degree of disability, and it

diminishes her credibility with regard to her actual level

of functioning.  Therefore, I must concur with the

administrative law judge that, at the most, the claimant is

entitled to fourteen percent (14%) wage-loss disability

benefits above her anatomical impairment rating, and I must

respectfully dissent from the plurality opinion finding that

the claimant has sustained a twenty-two percent (22%) wage-

loss above her anatomical impairment rating as a result of

her compensable injuries. 

                                                                
                                 KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I concur

in part with but must dissent in part from the majority opinion.

I agree with the majority’s increase of the award of wage loss

disability benefits to 22%. 

          I disagree to the extent that the award is not 50%,

because the claimant earned $17.00 prior to her injury, cannot
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return to that job, has permanent lifting restrictions and

chronic pain, and now earns $8.50 per hour (50% of $17.00) at a

job within her restrictions. The claimant has sustained wage loss

disability in the amount of 50%.

            For the foregoing reasons, I concur in part with but

must dissent in part from the majority opinion. 

                             
PHILIP A. HOOD, Commissioner 


