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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G007120 & G201978

GEORGE STAUBER, EMPLOYEE  CLAIMANT

CITY OF NORTH LITTLE ROCK, EMPLOYER RESPONDENT NO. 1

MUNICIPAL LEAGUE WCT, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 15, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN McNEELY,
Attorney at Law, Jacksonville, Arkansas.

Respondents No. 1 represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 11, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction.

2. With respect to WCC No. G007120, the
parties stipulate that the employer-
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employee relationship existed on August
2, 2010; that Respondent No. 1 accepted a
compensable injury to the lower back;
that Respondent No. 1 paid appropriate
medical benefits; that Respondent No. 1
paid appropriate temporary disability
benefits; that the claimant was provided
an impairment rating of 11% to the body
as a whole; and that Respondent No. 1
accepted the rating as well as an
attendant wage loss disability of 6% to
the body as a whole.

3. With respect to WCC No. G201978, the
parties stipulate that the employer-
employee relationship existed on June 29,
2011; and that Respondent No. 1 accepted
as compensable an injury to the right
shoulder; that Respondent No. 1 paid
appropriate medical benefits; that
Respondent No. 1 paid appropriate
temporary disability benefits; that the
claimant was provided an impairment
rating of 8% to the body as a whole; and
that Respondent No. 1 accepted this
rating.

4. The claimant cannot be permanently and
totally disabled prior to the date that
he last worked on November 18, 2011.

5. The claimant reached maximum medical
improvement and the end of his healing
period for his compensable shoulder
injury on September 26, 2012.

6. Respondent No. 1 controverts the
claimant’s claim for permanent disability
benefits in excess of those benefits
previously accepted by Respondent No. 1.

7. The claimant’s average weekly wage for
WCC No. G007120 is $718.51 (weekly
compensation rates of $479/$359 for
TTD/PPD respectively), and for WCC No.
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G201978 is $726.09 (weekly compensation
rates of $484/$363 for TTD/PPD
respectively).

8. The claimant has failed to establish that
he is permanently and totally disabled.

9. The claimant is entitled to permanent
partial disability benefits for wage loss
of 6% rated to the body as a whole in
excess of the 6% wage loss previously
accepted by Respondent No. 1 in WCC No.
G007120.

 
10. The claimant is entitled to permanent

partial disability benefits for wage loss
of 8% rated to the body as a whole in WCC
No. G201978.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion.  The issues at the

hearing were the permanent total disability or wage loss

and attorney’s fees. Respondent No. 2 argued that

permanent total disability benefits could not be paid

for a combination of two injuries and that one injury or

the other had to be the major cause of the permanent

total disability.  The majority has affirmed and adopted

the Administrative Law Judge’s conclusion that he was

not permanently totally disabled.

The claimant was 57 years old.  He started the

11th grade, but did not finish high school.  He did not

have a GED.  For twenty-five years, he worked in

excavating, operating heavy equipment, to move dirt,
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clear land, build lakes, demolish houses, and other

things.  He worked for the City since 2005, and, as an

operator, was responsible for about 90% of the

maintenance and care of his machines.  He spent thirty

percent of his time operating heavy equipment and the

rest performing hand work, running chainsaws, cleaning

up brush, cleaning ditches with a shovel, and similar

activities.

The claimant sustained a compensable back

injury in August 2010, when he slipped in hydraulic

fluid which had leaked from a road grader he was

operating.  He had a bilateral L4-5 hemilaminectomy and

diskectomy in November 2010.  In December 2010, the

claimant had back pain upon activity, and in January

2011, he had back pain, numbness in his right leg, and

pain in his left leg.  Dr. Adametz stated that this was

mostly a direct result of his work injury, and that his

weight exacerbated his condition.  In February, an MRI

showed a recurrent bulge or small disc herniation

centrally located at L4-5.  His symptoms were treated

with continued physical therapy and Hydrocodone. He had

an epidural steroid injection in March.  He reported no

real change, with pain in his back, hips, and down his
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left leg.  He was missing some work.  In May, Dr.

Adametz observed a broad based central recurrent disc

herniation at L4-5.  Dr. Adametz stated that he could do

“extremely light duty,” that he might try to go on

disability, but that he could not say there was

“absolutely nothing” that the claimant could do, even

though Dr. Adametz felt that he needed strong

prescriptions.  Dr. Adametz assessed a 9% permanent

anatomical impairment rating.  

The claimant returned to work light duty, and

in June 2011, he sustained a compensable shoulder

injury, when he fell off a roll of material when it was

accidentally pulled from beneath him.  He was treated by

Dr. Gordon and given restrictions of no reaching above

his shoulders, no lifting, pushing, or pulling over

twenty pounds, and limited use of right arm.

The claimant had a repeat bilateral L4-5

diskectomy and placement of hardware in July 2011.  Dr.

Calhoun noted that there was a “fair amount” of scar

tissue present and that part of the central component of

the herniated disc was calcified and could not be

removed.  Dr. Calhoun stated that his prognosis was

“somewhat guarded.”  In August, the claimant was “about
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the same,” with slow progress, pain to his legs with

some in his hips, and numbness in his feet.  He was not

to twist or bend at the waist at all.  He was not to

sit, stand, or walk for more than one hour at a time. 

He was not to lift more than fifteen pounds.  He had no

real improvement in September, and in October, he had

residual pain.  The claimant underwent a functional

capacity evaluation, which showed that he had the

ability work in the light classification, although he

did not satisfy all the consistency measures.  Dr.

Calhoun released the claimant on November 9, 2011, to

maximum medical improvement for his 2010 back injury. 

He was given a note releasing him and noting that he

could work at least light duty with a twenty-pound

lifting restriction.  The claimant was going to give it

to his employer, who would then terminate him.  Dr.

Calhoun assessed an additional 2% permanent anatomical

impairment rating.  He attempted to return to work, but

was terminated because of his restrictions. The claimant

applied for work at some auto parts stores and

convenience stores, as well as jobs through the

internet.

The claimant saw Dr. Hixson in September 2011,
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with unchanged symptoms including pain, stiffness, and

grinding. Physical therapy was planned, and his

restrictions were continued.  He began therapy the next

day.  In October 2011, his symptoms and restrictions

remained unchanged.  In February 2012, the diagnosis

remained rotator cuff strain.  A February MRI showed a

large full-thickness rotator cuff tear with retraction.

In March, Dr. Gordon planned surgery and placed him

under restrictions of - for his right arm - no lifting

pushing or pulling over ten pounds on the right and no

overhead activities.  Dr. Gordon performed an

arthroscopic rotator cuff repair in April 2012.  He

improved after surgery, and in April, his restrictions

were to wear his sling, to limit his activities, and to

start home exercises. 

In May, he reported painful popping in his

shoulder. Limited range of motion and general weakness

were observed in the right shoulder.  Physical therapy

was planned, and his work restrictions were no use of

right arm.  The physical therapy goals were to reduce

his pain and to regain the use of his right arm.  In

May, he reported pain at a level six on a scale of one

to ten, and that in the previous five days, his worst
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pain was a level nine, and his best pain was a level

four.  In June, his shoulder was “rather painful,” with

persistent limitations.  He had pain moving his arm

overhead.  He had mild crepitation.  He had weakness and

limited active range of motion.  Dr. Gordon felt that

physical therapy was aggravating his shoulder instead of

improving it.  While he needed to work on his strength,

Dr. Gordon directed him to rest it for two weeks.  After

two weeks of rest, the claimant’s symptoms remained the

same.  Dr. Gordon stated that the claimant’s rotator

cuff may have re-torn or may not have healed adequately. 

An MRI on July 13, 2012, showed a recurrent

supraspinatus tendon tear.  The claimant did not want to

undergo another surgery, and Dr. Gordon observed that

most of the pain was coming from his trapezius muscle,

so physical therapy was planned.  In July, the therapist

cautioned the claimant not to use his right arm for

heavy lifting or strenuous activity.

In August, the claimant reported having a

pain-free period a few weeks prior to the visit, but

that driving a truck and using the shifter caused his

pain to return, again localized to the trapezius.  Dr.

Gordon planned continued therapy.  In September, the
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claimant reported to the physical therapist that he

limited the use of his right arm according to

instructions and that this limited his activities of

daily living, because he is right-hand dominant.  He had

a constant ache at a level four that flared to an eight. 

He had popping and grinding in his shoulder joint.  The

therapist observed that his shoulders were not level,

and that his right shoulder was higher, with winging of

the scapula.  Elevation of the right hip was also

observed “for swing through on right in gait (likely

secondary to history of lumbar injury and guarding from

the low back pain).”  Tenderness to palpation was

observed throughout the right shoulder, with increased

muscle tone on right upper trapezius.  He reported to

Dr. Gordon that he had some intermittent pain that was

“a little bit better” than at the last visit.  His

examination was unchanged.  Dr. Gordon stated that he

was at maximum medical improvement and assessed an 8%

impairment to the body as a whole on September 26, 2012,

for his shoulder.  The claimant’s physical therapy was

discontinued on October 1, 2012, with improvement in

range of motion.  Minimal functional improvements were

gained.  His pain level continued to fluctuate from
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treatment to treatment, depending upon his activity

level.

The claimant received a change of physician to

Dr. Ackerman subsequently, for pain management.  In

October 2012, he reported burning and stabbing pain,

with no loss of bowel or bladder function.  His

activities of daily living were limited.  Dr. Ackerman

observed tenderness of the trapezius muscle and right

shoulder, decreased range of motion in all planes with

his lumbar spine, and disuse atrophy of the paraspinous

musculature. He prescribed medications for nociceptive

pain, muscle pain and neuropathic pain, an inflammatory

cream for the right shoulder, and a muscle stimulator to

treat muscle disuse atrophy.

In November 2012, the claimant’s pain was a

seven, with aching pain.  He slept two to three hours

per night.  Dr. Ackerman observed decreased range of

motion of his lumbar spine. He continued the claimant’s

pharmaceutical regimen.  In December, the claimant’s

pain remained a seven, with a stabbing and electric

shock component.  He had painful range of motion of his

shoulder, tenderness over his lumbar spine and

tenderness about his facet joints.  Extension of his
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lumbar spine caused pain.  He continued the claimant’s

pharmaceutical regimen.  In March 2013, the claimant’s

pain was a six, and his complaints were the same. He was

encouraged to quit smoking, because nicotine interfered

with the effectiveness of Hydrocodone.

Heather Taylor, a vocational rehabilitation

specialist, evaluated the claimant in May 2013.  He was

fifty-six years old at the time.  She noted that the

claimant’s skills operating a variety of heavy earth-

moving equipment were not transferrable to the light

category of work.  With his limited educational

background - no high school diploma or GED, formal

retraining was not an option.  She stated that there

“may be” some unskilled or semi-skilled jobs that he

could “potentially perform.”  She noted that he did not

believe he was physically capable of working, and thus

did not have plans to do so.  The claimant was able to

do some household chores, but only on a limited basis

due to pain.  He did not know how to use a computer.  He

no longer fishes, but he was able to hunt on a limited

basis while sitting in his vehicle.  He could drive, but

required rest breaks.  It takes him four hours to drive

one hundred miles, because of the number of breaks he
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requires.  She noted that Dr. Calhoun stated he could

work in the light classification, to which none of his

skills acquired as a heavy machine operator transferred. 

Specifically, she identified his lack of high school

diploma or GED as a barrier to retraining and to even

obtaining work in an unskilled or semi-skilled job. 

Taylor did not perform a market survey in his area to

identify potential jobs.

Taylor testified that the claimant’s limited

educational background and his lack of transferable

skills to the type of work he can physically perform to

be barrier to his return to work.  She stated that she

had a request to complete a market survey but had not

done so.  Her conclusion was that the claimant’s ability

to return to work would be “significantly limited,”

based upon his lack of transferable skills into his

current physical capabilities and his lack of a high

school diploma or GED.  She based her opinion on his two

injuries, his surgeries, the doctors’ reports, and the

FCE, along with his educational and employment

background, and the marketplace.

Dr. Ackerman, on July 2, 2013, stated that the

claimant had work-related shoulder and lumbar injuries
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which remained painful.  He stated that the claimant “is

unable to return to gainful employment at this time.  I

do not have his functional capacity evaluation, but my

medical opinion is that he cannot return to gainful

employment.”

The claimant required pain relievers and

muscle relaxers on a daily basis, which make him sleepy,

drowsy, and light-headed.  He did not do much of

anything anymore.  He could do yardwork for about ten

minutes, before he had to sit down to rest.  He had a

lot of back pain, but more pain in his legs.  He

required a cane to prevent falling.  Using the cane

aggravated his injured shoulder, but he had to use that

arm to use the cane.

 Dr. Ackerman who considered both injuries,

opined unequivocally that the claimant could not return

to gainful employment.  The vocational rehabilitation

specialist stated that the claimant had no skills that

were transferable to an occupation within his

restrictions, and with his lack of skills and lack of

education, his ability to return to work would be

severely limited.

The claimant was terminated upon his release
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by Dr. Calhoun, because he was no longer able to perform

his job.  He could not return to the same employment. 

The vocational specialist, Heather Taylor, testified

that there “might be” some unskilled or semi-skilled

jobs that the claimant could perform, paying $8.00 per

hour.  Whether he had light duty for his shoulders,

light duty for his back, or even less than light duty,

he still had the same return-to-work barriers of lack of

skills and education.  Thus, the best he could do would

be to make $320 per week, less than half his pre-injury

wage, if he could find an unskilled or semi-skilled job

within his restrictions, where he was able to use

Hydrocodone, which did not require a high school diploma

or GED despite the now-common requirement that an

applicant have one or the other.  Given the absence of

any information that a job exists within his

restrictions, and in light of the claimant’s

limitations, Dr. Ackerman’s opinion and his regular use

of a variety of kinds of pain relievers, I cannot say

with a straight face that the claimant is capable of

returning to the workforce.

This evidence amply supports a finding that

the claimant is permanently totally disabled.  To the
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extent that the claimant’s willingness to return to work

is an issue, the claimant is aware of his skills and his

limitations, and his understanding of his limitations

does not translate to laziness, it translates to a

practical assessment of the facts.  Even the vocational

expert stated that the claimant had substantial barriers

to re-employment.  The claimant did return to work after

his lumbar injury, which demonstrates his work ethic.  I

do not find that the claimant has shown that his

attitude about work is not based on the very real fact

that he is severely limited in his ability to earn any

wage, to get a job in the first place, or to keep it. 

I would award the claimant permanent total

disability benefits payable by the respondent-employer

and carrier, up to the threshold found in Ark. Code Ann.

Section 11-9-502(b)(1)(B) and (b)(2)(B), at which time

the benefits will be paid by the Death and Permanent

Disability Fund.

 For the foregoing reasons, I must dissent

from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


